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CHAPTER I. 

4Df VraptrtetArtf ItigOt 

PROPEIITY, according to the Hindu law, is of four deSCfip • Property n 
tions, r eal, person al^ ancestral, and acquired. I use the terms 
real and personal in preference to the terms moreahle and 
immoveable, became,* although the latter words wotdd fur- 
nish a more strict translation of the expressions m the or^igi- 
nal, yet the Hindu law classes amongst things ^immoveable, 
property which is of an o]^site nature, such as slaves and 
corrodies, or assignments on laad"^. In a work of this kind, 
intended solely for the purpose of practical utility, it would 
be useless to attempt any inquiry as to the origin of the right 
of property according to the notions of the Hindus, or as to 
the nature of the tenures of real property in India. The vari- 
ous modes of acquisition, as occupancy, birth, gift, purchase, 
and the like, have been detailed and commented on with all 
the elaborate minuteness peculiar to the Hindu juristsf. It 


• Jim- cited in Dig. page tk- 

t Is property indudad in the seven categories, rabstanoe and the 
rest, or is it distSaot thereft-om ? Jaganmitha in the Digest, voL ii. page 
506 : and ownership, in his opinion, following the Nydya doctrine, “ ia 
a relation between canse and effect, attached to the owner who is pre- 
dicated, of particular cubstancep, and stdMsUog in the sahstaiioe by coo« 
nexion with the predicable.** 
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2 Of Proprietary Right 

sufficient httt to inquire into the nature of that pro* 
pcrty which is created by birth, for to this source must 
be traced all the impediments which exist to alienation ; 
a man without heirs having an absolute and uncontrolled 
dotninion over his property, by whatever means' acquired. 
That an indefeasible, inchoate right is created by birth, 
seems to universally admitted, though much argumenta- 
^ve discussion has been used to establish that this alone is 
Rlgbe of by not sufficient to create proprietary right. The most appro- 
ved conclusion appears to be, that the inchoate right arising 
from birth, and the relinquishment by the occupant (whether 
effected by death or otherwise,) conjointly create this right, 
the inchoate right which previously existed becoming per- 
fseted by the removal of tbe obstacle^; that is, by the death 
of the owner (natural or civil), or his vol ntary abandon- 
meOtf . In ancestral real pi^operty, tbe right is always limi- 
ted ; and the sons, grandsons, and great-grandsons of the oc- 
cupant, supposing them to be free from those defects, mental 
or corporeal, which are held to defeat the right of inheritance^, 
are declared to possess an interest in such property equal to 


* Sricrishna, cited in the Digest, vol. ii. page SI 7. 

t The fact of the ancestor being missing for a period exceeding 
tirelve years, oonstitutes a legal title to succession on the part of the 
lieira. ThU doctrine was recognised in a case decided by the Sudder 
Dewnnny itdawW, on the 85th of April 1S80 : Reports, vol. iiL page 28, 
wherein it was determined, that twelve years should be allowed for the 
reappearance of a missiiig person, after which his death will be pre- 
sumed : but some authorities maintain, that the period varies with re- 
ference to tbe age of the missing person. See note to Case 7. voL 
ii. p. 0. 

X Various diseases and various offHioes have been declared by the 
Hindu kgishiteni to be of such a natore aa to diaqualify for inheri- 
' It is pcbUamstioa] how far our CQuiti would go in support of 



Of PtoprUtanf Bigki. ;1 

that of the occupant hiauelf; Bomnchfc^ i^Iw uBDtat/ 
liberty to alienate it, except under, cir- 

cumstances, or to assign a larger shiM t(^.tsO 
descendants than to another*. With respect tp lUitrie^ 

perty of every description, whether am^^ral *" sHsasdon. 

and with respect to real proper^ acgun^ or ropa^^ir^ .bf 
the occupant, he is at liberty ^ make any aHcoifdian oc,4i|* 
tribution which he may ti^ fit,.^yubject (H^ to sparitiad 
responsibility^. The prc^rty &ther,heiag.thus«stfiot- 
ed in respect of ancestral real property, and wills and tes- 
taments being sriudly unknown to the Hindu law, it follows, 
for the sake of consistency, that they nmst.bo wh<dly inope- 
rative, and that their provisions must be set aside, where they 
are at variance with the law } otherwise, a person wonld be 
competent to make a disposition to take effect after his death, 
to which he could not have given effect daring bit Ufetime|. 

A will is nothing more or less than “ the legal declaration Of wlJlt. 
of a man’s intentions, which he wdls to be performed Mtter his 


objectioni which must in some instonoei be deemed brstieiisl preju- 
dices. The only reported oaee in which the queetion has been sgitated, 
may be found in the Bengal Reports, pages 108 and tSr, vol. li.,- and In 
the Bombay Reports, page *11, vol. i. there 1* a ease reported, in 
which a widow's claim to her husband's estate was ^sallowed onao- 
oount'of her blindness. For an enumeration of the disqualify causes, 
see Digest of Hindu Law, page «»9, vol. ui. and Elem. Hin.' Law, App. 
page 33S et seq. and the chap. voL ii. tftdtingof Exclusion from Inheri- 
tanee, to the note in which an raumeration of the several diequ^fying 
c^reumstiiiic^ has been ^ven. 

• Jaganndlha in Dig. voL iii. page i%, 
t VrihoipttH, Dig. voL ii. page 33. 

X For a more fuU diacaaaioii of the right of a Hinda to make a will, 
M0 Comidmtioiu on Hindu Law, p. 330, wherein tiie opinion of Mr. 
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4 Cf froprktary Right 

dejfttb*/' bat wffling to do that idnch the law has prohibited, 
oannot bo held to be a legal deolaration of a man 'a intentions. 
There may be a gift in eontemplation of death, but a will, in 
the sense in which it i» understood in the English law, is 
wholly unkniQWli to 'the Hindu system; and such gift can only 
be held valid the same circumstances as those under 
which an ordinary gift would be considered valid. What may 
^not be done ii w^er vivo e. may not be done by will. Of this 
description is the unequal distribution of ancestral real pro* 
perty. There are certain acts prohibited by the law, which, 
however, if carried into effect, cannot, according to the law 
of Bangui^ be set aside, and which, though immoral, and (in 
sense of the word) illegal, cannot be held to be invalid. 
For inrtance, a father, though declared to have absolute 
power over property acquired by hii is prohibited 
irpra making an unequal distribution of such property 
lunong his sons, by preferring one or excluding another 
without sufficient cause. This has been declared in the 
Ddyabhdga to be a {wecept, not a positive law ; and it is 
Uierein laid down, that a gift or transfer under such cir- 
Doctrine of ciunstances is not null; '^for a fact cannot be altered by a 
texts." There is uothing inconsistent in this, as 
the doctrine is rather confirmatory of the texts which de- 

ColebroQks is introduced, to which the doctrine here hud down is con* 
fbrmable. Bee also the case of Huroe BoUubh Gungaram, v. Keshp* 
ram Bheodas, Bombay Reports, voL ii. page 6, in which the plea of a 
will in opposition to the claims of heirs was treated as inadmissible, and 
repngnant to the Hindu law, and the case of Sobharam Sambhoodas, 
o. Purmanund Bbaeechuod, ibid, page 471 ; also the ease of Moast. 
Qoolaub, V. Mttsat Fhool, vol. i. page 144 ; and that of Gungaram Vis* 
wnnath, v. Tappee Baee, ibid. pageSTU. and ofTooljaram Huijeevnn, 
WSnvbbenm and another, ibhL 380 ; also App. Hin. Lav,p. 8 si 

|M»rim,aiulp, ¥^Setmq. 
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dare the abeolnte nature of the fattir’ii j^ef ever mch 
property;, hat 4t has been held ‘to ejttendte ^leg^ing 
of an one^nal distribation of aaeeatral 'red pro|ii»^' and 
thereby interpreted m direet opphtition to n pedtl^ kv, 
vhidi decfaores' the owsersbip of the father and'the ioh to 
be eijoal with respect to &ia deaeription of proj^y; But 
it cannot legitimately bear each nconatroclioa. It oaannt 
be held to nullify an existing hrar, though It dtay beeonstnkd 
as declaring a precept inoperatilTe with reference to ^ 
power expressly coafemd by the law, or, in other words, tb 
signify that an act may be'lega% ri^t, thoagh morally ol>« 
jectionable. Thus a copsweener is prohibited from dispos* To what 
ing of bis own share of joint ancestral property 5 and ST* **^**^ 
such an act, where the doctrine of the MitdeakarA pre> 
vails, (which does not recognize any aeveral right until 
after partition, or the principle etfacitm vakt,) would un- 
doubtedly be both illegal and invalid. But according to 
the DiyabMga, which recognizes this prinoipki, and also 
a several though unascertained right in each coparcener, 
even before partition, a sale or other tratuder noder such 
circumstances would be valid and binding, ns far as con- 
cerned the share of the transferring party. In the cast 
of Bbowaneepershad Gob. vSfWK# Mnsst. Taramnnee, St was 
determined by the Sadder Dewanny Adawlut, that accor- 
ding to the Hindu law as current in Bengal, a coparcener 
may dispose of, by gift or otherwise, . his own undivided 
share of the ancestral landed property, notwithstanding he 
ma y have a daughter and a daughter’s son living*; while in 
the ease of Nipdram and others, it was determined that, ac- 


* Sadder Dewanny Adnwlut Beport^ vnl. iii. page 138. Tbe nune 
doctrine was held in the earn of Raaikunhsi Rai and others, e. Butig- 
cihnnd Bunboojee, iMd. If, and the tnbjeei it more fully diieuiied by 

Mr. ColehnsAe, in a note to ml. i. pp. 47 and }17. 
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Of Proprittury Right • 

cording to the Inw dui current in Behar, a gift of joint uik 
divided property^ whether real or personal^ ia not valid, even 
to the extent of the donor's own ebare"^, I am aware that 
cases have been decided in opposition to the doctrine for 
wideh I here intend. These I propose briefly to notice. 
The first on ri^fwd is that of Rnshiklal Dutt and Humaul 
Dutt» executors of ftie will of Mudonmohun Dutt^ versus 
€)he3rtnnehiim l>ntt> cited by Sir Thomas Strange^ i^his 
Elements of Hindu Lawf. He states, that the case was 
decided about the year 1789 ; that the testator, a Hindu, 
the father of four sons, .and possessed of property of both 
descriptions, ancestral and self-acqvired, having provided 
for his eldest by appointment, and advanced to the three 
younger ones in his life the means of their establishment, 
thought proper to leave the whole of whaS he possessed to 
the two younger ones, to the disherison of the two elder, of 
whom the second disputed the will ; that on reference to the 
pundits of the court, they affirmed the validity of the will, 
their answers being short ; ond that Sir W. Jones and Sir 
Robert Chambers concurred in this determination. The 
author of the Elements adds : The ground with the 

Pundits probably was (the Bengal maxim), that, howr. 
ever inconsistent the act with the ordinary rules of inhe- 
ritance and the legal pretensions of the parties, being done, 
its validity was unquestionable/’ To this it can only be 
answered, that the motives which actuated the pundits in 
their exposition of the law, and the judges in their decision, 
are avowedly stated on conjecture only ; and that if such 
motives are allowed to operate, there must be an end to all 
law, the maxim of/oc/wm valet superseding every doctrine 


* Csse of Nundram and others, o. Kashee Pande and others. Sadder 
J>0'<rBnny Adawlut Reports, vol. iii. page S32. The same doctrine was 
hdd in the case of Ooman Dutt, o. Runhia Singh, ibid. 
t Page 862 . 
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and kgaUzing every act The particoUini of 'fh» eai0' aet 

having been stated, it oeniwivUb safety 

precedent 

The second ease b Uiat of .EdjtaBoiMwd Rtuit^ieirl^ 
horcfaund Rai, decided in. the StsddiM^ 0ewetmy .44|iiS^ 
the 23d of Febmary 1792*» la tM catu it stM Mifo 
that a gift, in the nature of a wUi, made by tkaemm^i^ 
of Nuddea, settling the. whole of hie M»H*m«i<M!!«t.aa4he eld* 
est of bis four sons, subject to a peonaiary previsionior 
the younger ones, was good, Pundits are atotod to 
have assigned six reasons for this opinion, notone of wbiobi 
except the last, appears entided to any weight. The last 
reason assigned, namely, that- a principality may lawfoUy 
and properly be given to an eldest son, is doubtless correct, 
and taking a zemindaree in the light of a principality, is 
applicable, and would alone have infficed .jto legalioe the 
transaction. A principahty has , indeed j^eenv' enumerated 
among things impartible. wiUi respect to Uie other 

reasons assigned, they mny be- briefly r^j|jed, to as fol> 
lows. To the first, that, " According to law, a present 
made by a father to his son, through affection, shall not be 
shared by the brethren,” it may be ohjecte^ that this 
relates to property other thou ancestral, over which the 
father is expressly declared to have control. To the seconds 
" That what has been acquired by any of the ennnwratqd 
lawful means, among which inberitanee is one, is ant sub* 
ject of gift," that this supposhd an acquisition in which no 
other person is entitled to participate, and not the case of an 
ancestral estate, in which the right of the father, and son has 
been declared equal. To the third, "That a coheir maydis> 
pose of his own share of undivided property," that his right 


* Sadder Demumy Adawlut R^rts, voL 1. pegs U* 




Of Proprietary Right. 

to ^ so 18 admitted; but this does not include bis right to 
alienate the shares of others. To the fourth^ That although 
a father be forbidden to give away lands, yet if he never- 
theless do so, he merely and the gift holds good,” that 
the precept extends only to property over which the father 
has absolute authority, and oanuot affect the law, which ex- 
pressly doclaras him to have no greater interest than his son 
in the ancestral estate. And to the fifths That Raghunan- 
dana in the Dhyatatwa^ restricting a father from giving 
lands to one of his sons, but clothes and ornaments only, is 
at variance with Jimutav^ana, whose doctrine be espouses, 
and who only says that father acts blameably in so doing,” 
that no such v^iance in reality exists. In addition to the 
above, it may be stated, that the suit in question was brought 
by au uncle against bis nephew, to recover a portion of an 
estate wlncb had previously devolved entir . on the brother 
of the claimant, and which, it appeared, had never been 
divided"^. 

The third case is that of Ramkoomar Neaee Bachesputee, 
versus Kishenkinker Turk Bhoosun, decided by the Sudder 
Dewanny Adawlut on the 34th of November 1812f . In 
that case it was maintained, that the gift by a father of the 
whole ancestral estate to one son, to the prejudice of the rest, 
or even to a stranger, is a valid act, (although am immoral 
one,) according to the doctrine received in Bengal. To refute 
the opinion declared by the pundits on that occasion, it is 
merely necessary to state the authorities quoted by them, 
which would have beten more applicable to the maintenance 
of the opposite doctrine. The following were the authorities 


^ See Appendix £lem. Hia. Law, page 437. 
t Sudder Dewanny Adawlut Reports, voL ii. page 4S. 



ciMdinrai^rt ofth«ab<nw(^^ittte«i. 

»« dted in tiie 

sons from Itfaasoif, Ms n4il i^^^vlstbdt 

acquired vealili.” 9d. ;Aiiq[adtdisB Msofiroi^ 

“ The father has owiwnbif^ il |(«biuil> 
ables, though iahoHted fiUhn tl^’l^Wdfhfhelrjaii^l^^ n^' 
covered hy him, just as in Ms o‘ihn ^uisitiodf ^ dhd 
power to distribute them anequafiy; as 
intimates: ' The father is mastd of fha 'fexM, ^aiil^Wid 
corals, and of all (other moveaMe inoperty); hot neilher 
the father nor the grandUatfier is io^rtiia trhole ua1iiove> 
able estate.' Since the grand&lher is here meationed, the 
text must relate to bis efiRbcts. By agi& si^Og, “ sdi*^ 
after (^oifying ' gems, poerte/ See. ^ ts shoirB, ’‘that" 
the father has authority to make a gift or any similar 
disposition of aU effects, other than land. See. but not of imp 
moveables, a corrody, and chattels, (L e. slaresj) simm here 
also it is said ' the iThole,' this proMhition forbids the gifl 
or other alienation iff the whole, because (immoveable and 
similar possessions are) meiuis of sn^Kirthig the fhmily. For 
the maintenance of the family is an indispensable obligation, 
as JIfimu positively declwes: ' The siqiport of persons who 
should be maintained, is the i^roved means of attaining 
heaven : but hell is the man’s piution, if they suffer.' There- 
fore (let a master of a family) carefully maintain them. The 
prohibition ia not against a domition or other transfer of a 
small part, not incompatible with the support of the family : 
for the insertion of the word * whole’ tvoold be nnmeaning, (if 
the gift of even a smtdl pad were foibidden.) The text of 
Ycynyawalcjfa cited in the PraffUthchttta-vhiek : ** From 
the non-performance of acts which are enjoined, from the cqm- 
mission of acts which are declared to be criminal, and from 
not exercising a control over the passions, a man incurs pa* 
YOI,. L c 



^Ptopri^erif Ri§ht. 

u iiie a*3Cf ^odi.” An axamioatioa of tiie aatho* 
n&tt above quoted, ftegirea by tiwlo^^cers in the casein 
question, will nake it evident that they are totally tnsvffi- 
eimt for the so^oit of the doctriao Jto which they were 
intended to 

The fourth case is that of Sham Singh, vertua Most. UiU' 
raotee, decided in the Sudder Dewanny Adawkt on the 28th 
of July 1813*, on winoh occasion it was determined, that, by 
the Hindu law as current in MithiU, afather cannot give away 
the whole ancestral property to one son to the exclusion of 
his other sons. The author of the Considerations on Hin- 
du Law, commenting on this decision, infers that the Sud- 
der Dewanny Adawhit.wonid not have entertained any doubt 
as to the validity of the gift, had it depended upon the law 
as current in Bengal ; but there seems tobeno other ground 
for this inference than the erroneous doctrines laid down 
in the two previously cited cases, together with the fact of 
the parties having disputed as to wbch law should govern 
the decision. 

The fifth case is that of Bhowannychum Bunhoojea, versus 
the Heirs of Ramkaunt Bunhoojea, which was decided in the 
Sadder Dewanny Adawlut on the 27th of December 181l6f, 
and in which case it was ruled, that an unequal distribution 
made by a father among his sons of ancestral immoveable 
property is illegal and invalid, as is also the unequal distri- 
bution of property acquired by the father, and of moveable 
ancestral property, if made under the influence of a motive 
which is held in law to deprive a person of the power to 


* Sadder Dewanny Adawlut Raporta, voL iL page 74. 
t lUd-pagem 



make a du(ribiitk». < The queattba aa%1li |iN»«r 
was thorottglify mvaaiigaMlaii tldl occOlwi),' % >ge <| a^ a 
difference of opt&ioii betw^ tbe Pimfit* atCi^iaft t» 4 lie 
Sadder Dewaimy Adgwhit, tbe fo8o1ri]^; qoeftiini tai {tfo- 
posed to the Pondits of the Sapreme Court, T a rtq[tltl k ad |UMl 
Mrityooqjyee, to Nurahnrree, Pandit of the Galoatta proviaoial 
court, and Ranngya, aPuBdft attached to tl^ QoUege of Pert 
William : " A petsoa whose elder son is alive, makes a 
to his younger, of aU his property^ moveable and immove- 
able, ancestral and acquired. Is sucha gift valid, according 
to the law authorities current in Bengal, or not 7 and if it be 
invalid, is it to be set aside ?” 


Tbe following answer, under the signatures of the four 
Pundits above mentioned, was received to this reference:— 
" If a father, whose elder son is alive, make a gift to his 
younger, of all his acquired property, moveable and immove- 
able, and of all the ancestral moveable property, the gift is 
valid, but the donor acts sinfully. If during the lifetime of 
an elder son, be make a gift to his younger, of all the ances- 
tral immoveable property, such gift is not valid. Hence, if 
it have been made, it must be set aside. The learned hare 
agreed that it must be set aside, because such a gift is a for- 
tiori invalid ; in as much as be (a father) cannot even mdie 
an unequal distribution among his sons of ancestral immove- 
able property; as he is not master of all; as he is required 
by law, even against his own. will, to make a distribution 
among his sons of ancestral property not acquired by him- 
self (i. e. not recovered); as he is incompetent to distribute 
such property among his sons until the mother's courses 
have ceased, lest a son subsequently bora should be de- 
prived of his share; and as, while he has children living, he 
has no authority over the ancestral property. 

0 2 
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in (lie iiib«i« o]^k>^ 

.. ]^. - ^sinot citSIl in ^ DdptAMga .*— ^‘ ffi* will nga^ 
Ukesthe divisHOtiof Iw 0«m noyuiredwekltli.* 3d. Y^- 
^ JMigfM&ga father is 

itof^^paarh^eorab, and of moveable 
prc^ilf.” SU. i^eWdpflv'— “ The fetherlksownersh^ in 
gons, pearldt^and Other moveables^thongltinherited tromtiie 
geandfather^ and nofrrecovcared by hun,ja0i as inbisownac- 
fpiisitionS.” 4th. Di/yiibkdfd :—** Bnt not 80 >'if it were immo- 
veable property inherited from the grandfather, because they 
have an equal right to it l%e father has not in such ease an un- 
limited discretion." Unliioited discretion is interpreted by 
Srioria^na Taraalancdra to signify a competency of disposal 
at pleasure. 6th. D&yabhdga Since the oircumstance of 
the father being lord of aUthewealthis 8t4tteda8 a reason, and 
that eannot be in regard to the grandfather's estate, an un- 
equal distribution made by the father is lawful only in the 
instance of his own acquired wealth." Commentary of Sri- 
crishna on the above texts : — " Although the father be in 
truth lord of all the wealth inherited from ancestors, still the 
right here meant is not merely ownership, hut competency 
for disposing of the wealth at pleasure ; and the father has 
not such full dominion over property ancestral.” 6th. Daya- 
bhdga ; — “ If the father recover paternal wealth seized by 
strangers, and not recovered by other sharers, nor by his own 
father, he shall not, unless willing, share it with his sons ; for 
in fact it was acquired by him." In this passage, Menu 
and Vishnu declaring that " he shall not, unless willing, 
share it, because it was acquired by himself,” seem thereby 
to intimate a partition amongst sons, even against the father’s 
will, ih the case of hereditary wealth not acquired (that is, 
recovered) by him. 7th. Ddyabhdga “ When the mother 



I*' 

18 past i«g«v<li pa* 

tenud gr^odfatlxer, Si&c« atk^ i^bNPifiRVli^^ bp l^nw 
by bar wbea bw aottnes have caaaifi, plB||(itb^ •oni 
8019' ^ bomMrar, by tba phaiob «f tin 

father. But if the herediUuy eatata won'dMde^.wh^ 

(nDtiiHiwd to bee^pfdtlc «f heanpgl^d^^ 

•e<i(nndy ^wuoUf he dqirived of rabaiitonoe: neitoor irm# 
that be right) for a text expTesae# : '* They arhe are biwa, 
and they who are ^ unbegottep, and they who are achu% 
in the womb, all ee^iire the menu of support ; and the dj»* 
sipation of their hereditary maintenahce to cenaured." <Brf* 
criakna has interpreted " the dissipation of hereditary nuuD- 
tenance” to signify, the being deprived of a share in the an- 
cestral wealth. DwcManimaya: — !f there be offspri^, 
the parents have no authority over the ancestral wealth; and 
from the declaration of their having no authority, any un- 
authorized act committed by them is inv^id.” Text of Yij- 
nyaneskwara, cited in the Mediatif At : — “Let the judge 
declare void a sale without ownership, and a gift or pledge 
unauthorized by the ownw.” The term “ without owner- 
ship,” intends incompetency of disposal at pleasure. Text 
of Ndreda “ That act which is done by an infant, or by 
any person not possessing' authority, must be considered as 
not done The learned in the law* have so declared." 

I have^ven the above opinion, together with the authori- 
ties cited in its support, at full jength, from its being appa- 
rently the most satisfactory doctrine hitherto recorded on 
the subject. By declaring void any illegal alienation of the 
ancestral real property, it preserves the law from the impu- 
tation of being a dead letter, and protects the son from be- 
ing deprived by the caprice of the father, of that in which 
the law has repeatedly and expressly declared them both to 
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In^e eqttal ownership. The case of Ramkannt is the latest 
i^cnied decision by the Sadder Dewanny 'Ada^t connect* 
ed^th the point in question. Various cases have been 
cited by the author of the “ Considerations*,” in which 
wills made by Hindus have been upheld by the Supreme 
Court, though variniice with the doctrine above laid down. 
The wiH of rajah Nobkiislhen^ who^ although he had a be- 
gotten and an adopted son^ left an ancestral talook to the 
sons of his brother^ is perhaps the mos^ remarkable of the 
cases cited ; but in this^ as well as in most of the others, 
the point of law was never touched upon, the parties hav- 
ing joined issue on questions of fact. Upon the whole, I 
conclude that the text of the D&yabhdga^ which is the 
groundwork of all the doubts and perplexity that have been 
taised on this question, can merely be he 1 to confer a legal 
power of alijE^ating property, where such power is not ex- 
pressly taken away by some other text. Thus in Bengal, a 
man may make an unequal distribution among his sons of 
his personally acquired property, or of the ancestral move- 
able property ; because, though it has been enjoinedf to a 
father not to distinguish one son at a partition made in his life- 
time, nor on any account to exclude one from participation 
without sufficient cause, yet, as it has been declared in ano- 
ther place that the father is master of all moveable property, 
and of his own acquisitions^, the maxim that a fact cannot 
be altered by an hundred texts here applies to legalize a dis- 
regard of the injunction, there being texts declaratory of 
unlimited discretion, of equal authority with those which 
condemn the practice. In other parts of India, where the 


* See the chapter on Wills, page 316 passim. 
t Catpdpana, cited in Dig. vol. ii. page 540* 


X Ibid, page 159. 
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maxim in question does not obtain, the 
its full forqe, and an^ prohibUed . 

dered i]k^al^ The salQeciwiQ be reBnm|!^iD»^.(^ 
treating of Partition. , 


* Elements of Hindu Lawj voL ipage 193^ •adAppmidt4(9Mqp*llt; 
and see Bomba^ Reports, pagee IHp S78,«Ad 380| vd. LiiMl pegMi 6 
and 471, vol« ii. 




CHAPTER IL 


OF INHBRtTANCE. 


According to the Hindu law of infaoritance, as it atpresiuit of son*, 
exists, all legitimate sons, living in a state' of union with 
their father at the time of hia death, succeed equally to hia 
property, real and personal, ancestral and acquired. In 
former times, the right of primogeniture previ^d to a cer^ * 

tain extent ; but that, with other usages, has abrogated 
in the present or Cali age"^. The right of representation is 


* See the case of Taliwur Singh, ^9U8 Puhlwan Singh, Sadder De- 
wanny Adawlut Reports, vol. iii. page 903, wherein a claim of primoge- 
niture being preferred, it was determined that priority of birth does not 
entitle to a larger portion. There is another decision on record (vol. 
ii. page 116.) of a case in which there were sons by different wives, 
and one party claimed that the estate should be distributed according 
to the number of wives, without reference to the number of sons borne 
by each, (a distribution technically termed FutmbhagajJ averring that 
such had been the Kooladhar, or immenioriaji usage of the family ; but 
the Court determined that the distnbution among them should be made, 
not with reference to the mothers, but with reference to the number 
of sons : being of opinion, that although, in cases of inheritance, Koolon 
char, or family usage, has the prescriptive force of law j yet, to establish 
Koolachar, it is necessary that the usage have been ancient and invari- 
able. See also the case of Bhyroochund Kai, uerrus Russoomunee, vol. 
i. page 27, and the case of Sheo Buksh Sing, cerru# the Heirs of Put- 
VOL. 1. R 
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also admitted, a« as the great->grandson; aad the grand- 
son and great-grandson, the father of tlie one and the father 
and grandfather of the other being dead, will take equal shares 
with their unde and gnmd -uncle respeotbely.* Indeed the 
term putra, or son, has been held to signify, in its strict 
acceptation, a grandson and great-grandson. An adopted 
son is a sd^stiinte' for <« son of the: body, where none such 
exists, and is entitied to the same rights and privileges. 
Among the sons of the Shtdra tribe, an illegitimate son by a 
slave girl takes with his legitimate brothers a half share ; and 
where there are no sons (including sons' sons and grandsons), 
but only the son of a daughter, he is considered as a coheir, 
and takes an equd share*^. 


Of (inns' In default of sons, the grandsons inhmit, in which case 
they take per stirpes, the sons, howevd* numerous, of one 
son, taking no more than the sons, howevei* few, of another sou. 


Of sons’ In default of sons and grandsons, the great-grandsons 
andsons. inherit; in which Case they also take joer stirpes, the sons, 
however numerous, of one grandson, taking no more than 
the sons, however few, of another grandson. They will 
take the shares to which their respective fathers would 
have beeu entitled, had they survived. 


teh Sing, vol. ii. page 265. See alio Flein. Hin. Law, App. page 288. 
In the suecewion to principalities and large landed posseasions, long 
established Koobuihar will have the effect of law, and convey the pro- 
perty to one son to the exclusion of the rest. It has been rtf i i e d by 
Mr. Colebrooke, in a note to the Digest, (vol. ii. page 118,) that the 
great possessions called mmindareu in official language, are considered 
by modern Hindu lawyers as tnbutaiy principalities. 

. MUac. Chap. 1. Sect xii. §§ 1 and 2. 
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■ lo default sons, gnotdaeua, md gT««t<grtedst>Ba in the Of tlie vidow. 
m^ale line, the inheritance deacenda lineaQy no fKe&e», and the 
widow inherits, according to the law as currdlt In iingal, 
whether her late ltMband was separated, or was lirbig as a 
member of an -ondivided' family; bat aocording ' to other 
schools,- the widow saeeoeds^to tie ipiwritimce in the ihmer 
case only; an undivided brother being held' to be the nexthdr. 

If there be more tiwi one .widow, their r^hts are equal'^. 

Much discussion has arism repectiag dmnatureof the tenure 
by which a widow holds pn^ikertythathaildevolved lownbrn* 
by the death of her hudmud ; attd<CCTteiidy the law, in this 
instance, as in many others, admits of g^at latitude of in- 
terpretation. It is well known, that between the Bengal 
and the other schools, there is a difference of opinion as to 
the circumstances under wUch a widow has a right to suc- 
ceed to the property of her deceased husband. . By the law 
as current in Bengal, as has been dready observed, she is 
entitled to succeed, whether the husband was living in a 
state of union with, or separation .from, his brethren. By 
that of other school^ ody where the hnshand was separated 
from his brethren. So far, as ia the right of succession, the 
law is clear and indisputable, but to what she succeeds is not 
so apparent. She has not an absolute proparktaiy’ right, 
neither can she, in strictness, be caUed evep a tenant for life : 
for the law provides her successors, and restricts her use of 
the property to very narrow limits. She cahnot dispose of 
the smallest part, except for nece^^gary purposes, and certain 
other objects partieularly.specified. 'It follows, then, that 
she can be considered in nd other light than as a holder in 
trust for certain uses; so much so, that should she make 
waste, they who have the reversionary interest have clearly 


* See £lem. iBn. Lsw^ App. page 69. 
D 3 
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a right to re^tjain bar from «o doing. What oonstitates 
waste, however, must be detennised by the circumatances 
of ea(;h individual case. The law has |iot defined (be limits 
of her dismetion with suiBcient accuracy, and it was pro- 
bably never in the contemplation of the legislator that the 
widow should live apart from, and out of the personal control 
of her husband's relations, or possess the ability to expend 
more than they might deem right and proper. In assigning 
a motive for the ordinance that a widow should succeed to 
her husband, and at the same time that she should be depri- 
ved of the advantages ergoyed by a tenant for life even, it 
seems most consistent with probability that it originated in 
a, desire to secure, against all contingencies, a provision for 
the helpless widow, and thereby prevent her from having 
recourse to practices by which the fame and honour of the 
family might be tarnished. By giving licr h nominal proper- 
ty, she acquires conidderation an4 respectability, and by 
makiug her the depositary of the wealth, she is guarded 
against the neglect or cruelty of her husband’s relations. At 
the same time, by limiting her power, a barrier is raised 
agajnst the effects of female improvidence and worldly in- 
experience. This opinion receives corroboration from the 
distinction which prevails in the Benares school, which may 
be said to be the fountain and source of all Hindu law. By 
the provisions of that code, where the brothers are united 
with the deceased husband, and where consequently it is fair 
to presume a spirit of friendship and cordiality, and there is 
no reason to anticipate that the widow will be treated with 
neglect by the brothers, she is declared to have no right of 
succession. |t is only where the family is divided, and 
where there might consequently be reason to apprehend a 
want of brotherly feeling, that the law deems it necessary to 
interpose, and protect her interests. And it may be here ob- 
served, that if a man die leaving more than one widow, (three 
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widdws, for iottance,) the property is oeitiidfired'aa vesting 
in only omt individual : thus, on the death or t#o of 
the widows, the survivor or survivors take and 

no part vests in the other heirs of the husband u^'l after 
the death of all the widows. 

According to the doctrine of the iSimfift Ghandriti, which 
is of great and paramount aufttority'in the south of India, a 
widow, being the mother of daughterh, takes her irasbaiid's 
property, both moveable and immoveable, where the family 
is divided; but a childless widow takes only the moreaUs 
property. Where tliere are two widows, <me the mothei^hl 
daughters and the other childleas, the former alohe takes 
the immoveable estate, and the moveable property is equally 
divided between them. 

In default of the widow, the daughter inherits, but neither 
is her interest absolute. According to the doctrine of the 
Bengal school, the unmarried daughter is first entitled to the 
succession : if there be no maiden daughter, then the daugh> 
ter who has, and the daughter who is Hkely to hive male is- 
sue, are together entitled to the succession;* and on failure of 
either of them, the other takes the heritage: Under no cir- 
cumstances can the daughters, who are mther barren, or wi- 
dows destitute of male issue, or the mothers of daughters 
only, inherit the property. 


* A distinction is made by SricrMna, in his commentary on the Ddy- 
abhdga, in respect of unmarried daughters. He is of opinion, that the 
daughter who is not betrothed is first entitled to the inheritance, and 
in her default the daughter who is hofivihed ; but thii doctrine is not 
concurred in by any other authwity, and the author of the JOdyaruhofya 
expressly impugns it as nntmible. 


Oftbsdaugh* 

ter. 



n. 
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Bcliool. 


And in the 
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Of Inheritance. 

Bat there is a diSefeiice in the ]aw> aa it obtains in Bena- 
res^ on this point, that school holding that a maiden is in the 
jSrst instance entitled to the property ; failing her, that the 
succession devolves on the married daughters who are indi- 
gent, to the exclusion of the wealthy daughters ; that, in 
default of indigent dau^ters, the wealthy daughters are 
competent to inherit \ but no preference is given to a daugh- 
ter who has or is likely to have maleissue, over a daughter 
who is barren, or a childless widow. 

According to the law of Mithild, an unmarried daughter 
^is preferred to one who is married : failing her, married 
daughters are entitled to the. inheritance ^ but there is no 
distinction made among the memed daughters ; and one who 
is married,, and has or is likely to have issue, is not prefer- 
red to one who is widowed andbarreji^; nt^ is^there any dis- 
tinction made between indigence and wealth. 

It may here be mentioned, that the above rule of succes- 
sion is applicable to Bengal in every possible case; but, 
elsewhere, only where the family is divided : for according 
to the doctrine of the Benares and other schools, even the 
widow, to whom the daughter is postponed, can nevfer inhe- 
rit, where the family is in a state of union ; nor can the mother, 
daughter, daughter’s son, or grandmother. The father’s 
heirs in such case exclude them. But though the schools 
diffev on these points, they concur in opinion to the manner 
in which liuch property devolves On the daughter’s death, in 
default of issue male. According to the law as received in 
Beiuu^s and elsewhere, it does not go, as her Stridhun, to her 
husband or other heir; and, according to the law of Bengal 
also, inverts to her father’s heirs'^. In the case of Raj- 


V It bas been asserted by the author of the Elements of Hindu 
Law, page ISl, that property, devolved pn a daughter by inheritance 
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cbunder Das, versus Dbunmune^, Hk iv.M.‘.detiemi^d, tbat 
according to the Hindu. Iftw as omreat in Bei(^alr on the 
death of a widow who had claimed her hnidttiid'* IfOporty, 
her daughter will inherit, to the exclusion of, hor hnshnod’s 
brother, if the daughter have or is likely to have tfialt.iasae ^ 
and on her death -without issue, her father's brother w31 iii> 
herit, to the exclusion of her husband*. But a eurious case. - 
arose at Bombayf, involving the daughter's ri^t,. which de- 
se^es notice in this place. Of two widows,, imo bad two 
sons, and the other a daughter. On the death of the latter 
widow, it became a question who was to suctibed to her 
property, whether her daughter or the rival widow’s sons. ^ 

Various authorities were consulted, and they ineUped to the 
opinion, that the daughter was not entitled tb succeed as 
heir, in as much as property which had devolved on a widow, 
reverts at her death to her husband’s heirs, among whom the 
daughter would have ranlced, in default only of her own 
brothers. 

According to the law of Bengal and Benares, the daugh- 
ter’s sons inherit, in default of the qualified daughters ; bat the 
right of daughters’ sons is not recognized by the Mithilfi 
school. If there be sons of more than one daughter, they take 
per capita, and not as the sons’ sons Aoper stirpes}. If Of dau^ten 

■oni. 

is classed by the southern authorities as Sindhun^Mnd descends accord- 
ingly. The authority cited for this doctrine is to be found in that 
part of the M\tdc9har4 treating of woman s peculiar property, and con- 
sequently applies to the descent of that alone. I have not been able to 
meet with any other. 

* Sudder Dewanny Adawhit Reports, voL iii. page 
t Elem. Hindu Law, Appendii, p. 393. 

j: The same author states, page ISO, ihsA where such sons are nu- 
merous, when they do take« they take per etirpes, and not per capita* 
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otte of several daughters^ who had^ as maidens^ succeeded to 
their father’s propert^.die leitving sons and sisters or sisters* 
sons^ then^ according to the law of Bengal^ the sons alone take 
the share to which their mother was entitled, to the exclusion 
of the sisters and sisters’ sons"^; and,if one of several daughters, 
who had, as married women, succeeded their father, die leaving 
sons, sisters, or sisters’ sons, according to the same law, the 
sisters exclude the sons ; and if there be no sister, the pro- 
perty will be equally shared by her sons and her sisters’ sons. 
This distinction does not seem to prevail any where but in 
Bengal. The author of the Considerations on Hindu Law 
has stated the following case : — “ If there be three sisters who 
succeed jointly to their father’s estate. A, B, and C, and sup- 
posing A to die childless, and B and G to survive her. Suppo- 
sing alsQ B to have one son, and C to havethre sons, and sup- 
posing C to have died before A, and B t have survived 
her ; it is agreed, that upon the death of A, her estate will go 
to B ; but whether on the death of B, it shall go to her only 


But the reverse of this is proved by the authority cited in its favour. 
Dig. vol. ill. page SOI . Jagannd(ha there lays down the following rule: 

Again, if daughters’ eons be numerous, a distribution must be made« 
In that case, if there be two sons of one daughter, and three of another, 
five equal shares must be allotted ; they ^all not first divide the estate 
in two parts, and afterwards allot one share to each son.** This prin- 
ciple was maintained also in the case of Randhun Scin and others, v, 
Kidienkaunt Sein and others, it being therein determined, that grand- 
aoni by different mothers <daiiiung their maternal grandfather’s pro- 
perty, take per capita, and not per Biirpet: Sudder Dewanny Adawlut 
Reports, vol. iii. p. 100. 

* Conformably to tins doctrine, a case which orglnated in the ziUah 
court of Ruogpore, was decided by the Sudder Dewanny Adawlut, on 
the lath of April 1820,in which it was determined, (See Reports, vol ii. p. 
8d,) that property inherited by a daughter goes at her death to her son 
orgtbhdioii, to the exclusion of her sister and sister’s son. 
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son, or be divided between lum and the thl^ flone of C, Is 
vexata quastio.” In tfaia case, I apprej^eiid, if the pro- 

perty bad devolved on the daughters at the tinod tht^ were 
maidens, then on Cs death her property would go to her ' 

three sons, and not to her sisters ; bnt if they were' married 
at the time, it would go ttf her sisters; and on the death of A, 
to B ; and on the death of B, her son and the sons of 0 would! 
take per capita, and Biis upon the general principle, that 
property which had devolved on a daughter is taken id her , 
death by the heirs of her father, and not by the heirs of the 
daughter, and the father’s heirs in this ease are his daugh- 
ters’ sons, who are entitled to equal shares*. Under no cir-^IP 
cnmstances can a daughter’s sooi’s Son or other deS’cendaini,' 
or her daughter or husband, inherit immediately frmn her the 
property which devolved on her at her father’s death : such 
property, according to the tenets of all the schools, wiU de- 
volve on her father’s next heir, and will not go, as her Stri- 
dhun, to her own heir. 

In default of daughters’ sons, the father inherits, accor- 
ding to the law as current in Bengal ; but according to 
other schoolsf, tlie mother succeeds to the exclusion of the 
father. 


In default of the father, the mother inherits. Her inte- q, 
rest, however, is not absolute, and is of a nature similar 
to that of the widow. In a case, of prtq^y which had 
devolved on a mother by the decease of her son, the law 


* Jkm* in th6 DdycMidga^ Chap. xL r8ec. 1. §§ 65* iif—See 
Case 5. Chap, Rights of Daughters, See. voh ii. 

t The different i^inions on this point have been more futljretated in 
the note to Case 14. Rights of Daughters, Sec. vol. ii. 

VOL. I. E 
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officers of tbe Sudder Dewanny Adawlut held^ that the rules 
concerning property devolving on a widow, equally affect 
property devolving on a mother"^. ^ On her death, the pro- 
perty devolves on the heirs of her son, and not on her heirs. 

In default of father and mother, brothers inherit ; first, 
the uterine associated brethren ; next the unassociatod bre- 
thren of the whole blood ; thirdly, the associated brethren of 
the half blood ; and fourthly, the unassociated brethren of 
the half blood. The above order supposes that the deceas* 
ed had only uterine or only half brothers, and that they were 
either all united or all separated. But if a man die, leaving 
an uterine brother separated, and an half brother associated 
or reunited, these two will inherit the property in equal 
shares. Sisters are not enumerated in the order of heirs. 

In a case recently decided in the Sudder Dewanny Adaw- 
lut, a question arose as to the relative rights of a brother and 
a brotlier’s son to succeed, on the death of a widow, to pro- 
perty which had devolved on her at the death of her husband, 
they being the next heirs. The Pundits at first declared, that 
a brother s son (his father being dead) was entitled to inhe- 
rit together with tlie brother. But this opinion was subse- 
quently proved and admitted to be erroneous. In the suc- 
cession to the estate of a grandfather, the right of representa- 
tion unquestionably exists; thatistosay, the son of a deceas- 
ed son mherits together with his uncle : not so in the case of 
property left by a brother, the brother’s son being enumer- 
ated m the order of heirs to a childless person’s estate after 
the brother, and entitled to succeed only in default of the lat- 


t Case of Musst, Bijia Dibia, v. Unnapoorna Dibia, S. D. A. Reports, 
vol.i. p. lei. 
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ter. In the case in question, the deceased kft two brothers 
and a widow, and the widow succeeding, one of the brothers 
died during the time she held possession. Hue son of the 
brother who so died claimed, on the death of the widow, to 
inherit together with his uncle, and the fallacy of the opinion 
which maintained the justice of his claim consisted in suppo- 
sing, that on the death of the first brother the right of inheri- 
tance of his other two surviving brothers immediately ac- 
crued, and that the dormant right of thebrothar who died se- 
condly was transmitted to his son. But, in point of fact, while 
the widow survived, neither brother had even an inchoate 
right to inherit the property, and consequently the brother 
who died during her lifetime could not have transmitted to 
his son a right which never appertained to himselT. 

In default of brothers, their sons inherit in the same order ; Of the bro. 
but in regard to their succession, there is this peculiarity, 
that if a brother’s sons, whose father died previously to the 
devolution of the property, claim by right of representation, 
they take per stirpes with their uncle, being in that case 
grandsons inheriting with a son ; but when the succession 
devolves on the brothers’ sons alone as nephews, they take 
per capita as daughters' sons do. In the Suhodhini it is stated, 
that the succession cannot, under any circumstances, take 
place per capita, but this opinion is overruled. He maintains 
also, that daughters of brothers inherit. In this opinion he 
is joined by Nahda Pandita, but the doctrine is elsewhere 
universally rejectedf . 


* Cage of Rooderchunder Chowdhry, c. Sumbhoo ChunderCbowdhry, 
Sudder Dewanny Adawlufc Reportg, voL iii. page 106. The same doc- 
trine was maintained in the case of Musit. Jymunee Dibia, vereus Ram- 
joy Chowdhry. Ibid. 289. 
t See note to Mitdcshard, page 348. 

£ 2 
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If default of brothers' sons, their grandsons inherit in the 
same order^ and in the same manner^ according to the law 
as current in Bengal but the law of Benares, Mithila, and 
other provinces, does not enumerate the brother’s grandson 
in the order of heirs, and assigns to the paternal grandmo- 
ther the place Vitxi to the brother’s son. 

Thus far, with the exceptions above noticed, the several 
schools concur as to the order of inheritance ; but they differ 
more considerably with respect to* the remoter heirs, as will 
be noticed hereafter. 

In default of brothers grandsons, sisters sons inherit, ac- 
cording to the law of Bengal ; but according to other schools, 
the paternal grandmother, as above stated, is tanked next to 
the brother’s son, and the sister’s son also i ^ excluded from the 
enumerated heirs. This point of law was established in a case 
decided by the Sadder Dewamiy Adawlut, in which the suit be- 
ingforthe laitdedestateofadeceased Hindu, situated in Bengal, 
by the son of his sister against the son of bis paternal uncle, it 
was ruled, that according to the law of Bengal, the plaintiff 
would be heir, but according to the law of Mithili the defen- 
dantf. 

There is a difference of opinion among different writers of 
the Bengal school as to the whole and half blood ; some main- 


• It may be here observed, however, that no re-union after separa- 
tion can take place with a grandson’s brother. Re-union can take 
place only with tbe three following relations ; the father, the brother, 
and. the paternal uncle, VrthaapaH, cited in the Ddyabhdya, Chap. xi. 
Seo^ 1. §§ 30. 

t Case of Rajehunder Narain, v. Goculchnnder Goh, S. D. A. Reports, 
vol. i. page 43. See also Case 6. page 1S5, vol. ii. 
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tttiniug that an uterine sister's ao% axeludefl the son of a 
sister of the half blood : but according to the ' most ap- 
proved authoritieSi there should be no distinotion. A sis- 
ter s daughter is no where enumerated in tho order of 
heirs'^. 

In default of sisters* sons, the inheritance is thus contiiui- of tbu oth^^r 
ed, agreeably to the doctrine of the Bengal sebooU as laid 
down in the Jidy€icr€tmiisangraha» Brother's daughter's 
son — Paternal grandfatber-*-Patemai grandmother---^Pater- 
nal uncle, his son and grandson-— Paternal ^grandfather's 
daughter's son — ^Paternal uncle's daughter's son— Paternal 
great-grandfather — Paternal great-grandmother— Patenial 
grandfather’s brother^ his son and grandson — ^Paternal great- 
grandfather’s daughter's son, and his brother’s daughter's 
son. On failure of all these, the inheritance goes In the laa- 
temal line to the maternal grandfath^f ; the maternal uncle; 
his son and grandson, and daughter's son; the maternal 
great-grandfather, his son, grandson, great-grandson, and 
daughter’s son; and to the maternal great-great^andfather, 
his son, grandson, great-grandson, and daughter's son. In 
default of all these, the property goes to the remote kin- 


* Nanda Pandita and BalambhoUa maintain, that the daughters also 
of sisters have a right of inheritance, but their opinion is universally 
rejected on this point. See note $ 0 ^ MttHuxhard, page 3i9. See also 
a case reported in Appendix £lem. Hindu Law, page 249. 

f It has been remariced by Jagmndtka, (page £30, vol. iii.) That 
the son of a son's and of a grandson's daughter, and the sen of a brother s 
and of a nephew's daughter, and so forth, daim succession in the order 
of proximity, belbre thi maternal grandfather but this opinion does 
not seem to be supported by any authority. 
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dred in the descending and ascending line^ as far as the four- 
teenth in degree ; then to the spiritual preceptor ; the pupil ; 
the fellow student^ ; those bearing the same family name ; 
those descended from the same patriarch ; Brahmins learned 
in the Vedas ; and lastly, to the king, to whom, however, 
the property of a Brahmin can never escheat, but must be 
distributed among other Brahmins. 

The above order of succession, however, is by no means 
universally adhered to, even among the writers of the Bengal 
school After the sister’s son, Sricrishna Tarcdlancara, 
in his commentary on the DdyabhagUy places the paternal 
uncle of the whole blood; the paternal uncle of the half 
blood ; the son of the paternal uncle of the whole blood ; 
the son of the paternal uncle of the half blood; their 
grandsons successively; the paternal grfindfather's daugh- 
ter’s son; the paternal grandfather; the paternal grand- 
mother ; the paternal grandfather's uterine brother ; 
his half brother; their sons and grandsons successively; 
the paternal great-grandfather’s daughter’s son; the Sa~ 
pindas ; the maternal uncle and the rest, who present ob- 
lations which the deceased was bound to offer ; the mother’s 
sister’s son ; the maternal uncle’s sons and grandsons ; the 
grandson of the son’s son, and other descendants for three 
generations in succession; the offspring of the paternal 
grandfather’s grandfather, and other ancestors for three 
generations; the Samanodacas; and lastly, the spiritual 
teacher, &c. 8tc. 


* See a Bombay case cited in Elem. Hindu Law Appendix, page 257, 
in Which it was determined, that a iellow hermit is heir to an ancho- 
ret ; bU pupil to an aecetio ; and his preceptor to a professed student 
of theology. 
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The series of heirs is thus stated by the compilers of the And nceord. 

ing to other uu«» 

Yividarnavaattu and Vividabhangdmaioa*, After the thwities. 
sister’s son, the grandfather, next the grandmother; and af- 
terwards the enumeration proceeds as foUows. Uncle — un- 
cle’s son— grandson, and great-grandson— Grandfather's 
daughter’s son — Great-grandfather — Great-grandmother — 

Their son, grandson, great-grandson, and daughter’s son — 

Maternal grandfather — Maternal uncle, his son and grand- 
son— The deceased’s grandson’s grandson (in the male line), 
his great-grandson, and his great-great-grandson. Then the 
ascending line succeed, namely, the paternal great-grand- 
father’s-father, his son, grandson, and great-grandsonf. 

The above cited four authorities ore of the greatest weight 
in the province of Bengal ; and where tliey differ, reliance 
may with safety be placed on the D&ffoerimtuangraha of 
SricrishnaX . It will be observod, however, that all these au- 
thorities concur in the order of enumeration as far as the 
sister’s son, winch perhaps is all that will be requisite for 
practical purposes; and it wotddbe but a waste of time to 
enter into any disquisition as to the difibrences of opinion 
entertained by writers of inferior importance. 

• Among modern digests, the most remarkable are the VMdama- 
tsMfitt, compiled by order of Mr. Hastings; FieadasaremaDo, compil- 
ed at the request of Sir tVilliam Jones ; and the VmddtMungdrnava, 
by t/a^nndtAa.— Colebrooke*B Preface to Digest, page S3. 

+ Jaganndlha so far differs froih (Jie series here given, that he as- 
signs a place next to the maternal uncle's grandson to the maternul 
great-grandfather and the maternal great-great-grandfather and their 
descendants. He also is of opinion, that of the male descendants of 
the paternal grandfather and great-gmitdfatber, thow related by the 
whole blood should ezcluda those of the half blood. 

t See the opinion of Mr. Colehrooke, cited in Elem. Hindu Law, 

Appendix, 261. . 



32 Of Inheritance, 

Ord^rofinc- According te the law aa current in Benares, in default of 
% mhT fit' son, and son’s son and grandson, the widow (supposing the 
narw school, Jm^jjand’s estate to have been distinct and separate) succeeds 
to tlie property under the limited tenure above specified. But 
if her husband'a estate was joint, and held in coparcenar), 
she is only entitled to maintenance. 

In default of the widow, the maiden daughter inlierits. In 
her defaidt, the married indigent daughter. In her default, 
the married wealthy daughter. Then the daughter’s son, but 
the Vivdda€handra,the Vivddaratnacara^md Vivddachin^ 
tamaniy authorities which are current in ]VIithila,do not enu- 
merate the daughter’s son among the series of heirs'^. Tlie 
mother ranks next in the order of successionf , and after her 


• According to the commentary of Balambitatta, t)ic daughter’s daugh- 
ter inherits, in default of the daughter’s son ; hut this is not the re- 
ceived opinion : and in a case decided by the court of Sudder Dewanny 
Adawlut, according to the law of Bengal, (Sadder Dewnnny Adawlut 
Reports, vol. ii. p- 290,) it was determined, where two of four daugh- 
ters died during the lifetime of their mother, and one of them left a 
daughter, which daughter sued her aunts for a fourth of the property 
in right of her mother, that there was no legal foundation fur the 
claim. 

t The same commentator says, the father should inherit first, and then 
the mother. Nanda Paivdita, the author of a commentary on the AfiMc- 
fhard, concurs in the opinion of Balambkatta. Apararca, another com- 
mentator, Oomaiicicufa, the author of the VMdatandavaj tlie authors of 
the SmrituMndricdy Madam RvJknOy VyacvJiAmma^'dui, Vivadachan- 
drioa, Rutndeara, and other authorities current in Benares, give the fa- 
ther the preference over the mother, and Jimutacakana, Raghunartdana, 
and all other Bangal authorities adopt this doctrine; but all tlie other 
Benares authorities follow the text of the Mitdoshard, which assigns the 
preference to the mother, while Snoara maintains that the father and 
mother inherit together. 



the fliither. In defMdt of him, hrothem of 1}#Nltole hiood 
succeed ; and in their dofindt, those of flie balflilood* * * § . - 

f-} \ f 

In their default, their aoiiB inherit Buceesirivdy^; then the 
paternal grandmoffaeit ; itext tte paternal grandfather; the pn-' 
temal uncle of the whole blood ; of the half blood ; their aoni 
successively ; the paternal great-grandmother^; the paternal 
grandfather. Ids son and grandson, snecessively; tfaepatomal 
great-grandfather’s motfaer|j ; his father, his brothmvhis bro- 
ther’s son. In (fefault of all these, die d^t^pfiufosintheaame 
order as far as the seventh in degree, which inolodes onl^ 
one grade higher in the order of ascent than the heirs abovO 
enumerated. In default of S«i^ndeu,'&ib Sanuaiodaeat me- 
ceed ; ami these include the above miumerated heirs in die 
same order as far as the fourteenth in degreet|[.' In default 
of the Sa/manodacaa, the Bundhooa or cognates succeed. 
These kindred are of three desorptions ; personal, paternal, 
and maternal. The personal kindred are, the sons of his own 
lather's sister; the sons of hif own mother’s sister, and the ■ 
sons of bis own matwmal uacle. The paternal kindred are, 

* Balambhatta u of opinion, that brothen and siitera should iuherit 
together ; but this doctrine i« not received. 

t And, according to UahmbhaUa, brothers’ daughters, and brotbsn' 
sons inherit together ; but neither u this opinion fullowcd. 

Srtcara Aduafya maiotidns, that the brotheta’ grandaons liave a title 
to the succession in default of the hiOthen' sons; and this opinion is 
also held by the author of dtp VivddackHidricd, but by no other autho- 
rity ; and there is the some diisKncaof opiaion, aa to the falative prio- 
rity of the grandmother, as has been aodeed in the case of the father 
and mother. 

§ The same diiereikoe Of opinhmsncisilMi this case nko. 

II And inthia case. '' ' '' ' 

^ The term Ootraja (or gentiles) hashed!] defined to dgidlySapindot 
and SamtiodacM by Babmibkattai and in the SvIniMni, 6u. 

F 
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the sons of his father’s paternal aunt, the sons of his fether's 
maternal aunt, and the sons of fats father’s maternal uncle. 
His maternal kindred are, the sons of fais mother’s paternal 
aunt, the sons of his mother’s maternal aunt, and the sons of 
his mother’s materoal uncle*, h default of them, the Ach- 
arjya or Spiritual preceptor, the pupil, fellow student in 
theology, learned Brahmins ; and lastly, always excepting the 
property of Brahmins, the estate escheats to the ruling power. 

The order of succession as it obtains in Mithili corre- 
sponds witii what is here laid down. In the case of 6un- 
gadutt Jfaa, V. Sreenarain and Mosst. Leelawutee, (Sudder 
Dewanny Adawlut Reports^ Vfd. ii. page 1 1,) it was deter- 
■ mined, that according to the law as current in Mithila, 
claimants to>inheritance, as far as the seventh (Sapmdns) 
and even the fourteenth in descent Suntanodacas) in 
the male line from a conuuon ancestor, are preferable to 
the cousin by the mother’s side of the deceased proprietor; 

I that is to say, his mother’s sister’s s6n. Had the case in 
question being decided according to the law of Bengal, 
(which, the parties there residing, would have so happened , 
had it not been determined that a person settling in a fo- 
reign district shall not be deprived of the laws of his native 
district, provided he adhere to its customs and usages,) the 
mother’s sister’s son would have obtained the preference ; 
that individual ranking, agreeably to the law of Bengal, be- 
tween the Sapindat and the Sammodacat, as was exempli- 


§ See MU&ukera, page SSS. In this leriee, no provision appears to 
have been made fw the maternal relations in the ascending line ; but 
inthe^l’iodctBeUntdnumi, aseigns to *‘the mnt crnAl unde 
and tlie rest,” ( MaiMoU,) a place mthe order of succession next to 
the Stamedacat; and MUrmitra, In the FemuHitrodaga, expresses 
his opiiii<m,tbat as the maternal unde e sen inherits, he himMlf diould 
be held to hare the same right by analogy. 
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fied in the case Roopcbnra M ohapater, Awnd Lsl Khan, 
(Sadder Dewaany Adawkt Reports, vol. it. page ^«) k 
which it was detennined, according to an expoidl^ of the 
Hindu law as current in Bengal, that the son of a nuttn^ 
uncle (who is also a Bwtdkoo) takea the inheritukoe in pre^ 
ference to lineal desGeadant* from a common ancestor, bo^ 
youd the thu-d in ascent. 

The order of succession, agreeably to the law as current in 
the south of India, does not appear to differ from that of 
Benares. ' 

In the Vyavahdramayiic’ha, an an&oTlty of great emi- 
nence in the west of India, a considm'able deviation from the 
above order appears; and the heirs, after the mother, are thus 
enumerated. The brother of the whole blood, his son, the 
paternal grandmother, the Sister'^, the paternal grandfhther, 
and the brother of the half blood, who inherit together. In 
default of these, the Sapihdat, the Samanodacas, and the 
Bundhoos inherit successively, according to their degree of 
proximity. 

It may be stated, as a general principle of the law as appli- 
cable to all the schools, that he with whom rests the right of 
performing obSequies is entitled to preference in the order 
ol succession; but there are exceptions to tliis rule; for 


The Bombay Reports, voL ii. page 471, exhibit a case demonstrative 
of the siiter’stij^t according to tbit doctrim^ and in a suit between two 
cousins for the property of their maternal und^ it waa hdd that nei- 
ther had any right during the lifetime «f tli^r unde’e sicter. There is 
another similar case in voL L page 71. But this sdmiaelon of the sis- 
ter teems peculiar to the dectrine fiiUowed on that aide of India. See 
Colebrooke, cited m Appendix, £lem. Hindu. liSW, pege 96% 

F 2 



36 ■ , Of Inheritanct. 

iagtance^ in the case of a widow dying and leaving a brother 
and daughter her surviving, the daughter takes to the exclu. 
flion of the brother, although the exeqidalceremonies must be 
performed by the latter*. The passages of Hindu law 
which intimate that the succession to the estate and the right 
of performing obsequies go together, do not imply that the 
mere act of celebrating Uie foner^ rites gives a title to the 
succession ; but that the successor is bound to the due per- 
formance of the last rites for the person whose wealth has 

devolved on himf . 

- < *1 ■ ■■•• ■ 

* Elem. Ilin. Law, App. p. 24S and SSI. 
t to 6. D. A. Reports, vol. i. p. S2. 




CHAPTER HI. 

OP STRJBBUN, OR WOMAN*S SS- 
. PARA TE PROPERTY. 


This description of property is not governed by the ordi . 
nary rules of inheritance. It is peculiar and distinct, and 
the succession to it varies according to circumstances. It 
vanes according to the condition of the ivoman, and the 
means by which she became possessed of the property*. 


* According to the Hindu law, there are several sorts of this species 
of property, some of which are as follows. Adhj/ogniat, or what woa 
given before the nuptial fire. Adhyabahaw, or what was given st the 
bridal procession. Preetidutta, or what was given in tokwi of affection. 
MdMpitrt and Bkrdtridtata, or what waa received firon a mother, fa- 
ther, and brother. Adhimdhmdiaft^ot a gift on a second marriage, i. e. 
wealth given by a man for the sake of satisfying his first wife, when 
desirous of espousing a' second. Parenoyoffiop, or parapherwdia. 
Amoadkayica, or gift subsequent. SevidayiM, or gift firom sffiMJtuHuite 
kindred. Sulea, or perquisite. * Ta^ucu, at what was received at mar. 
nage. Padabwtdanica, at what waa given to the trife in return of her 
humble salutation. Some lawyers dase iha Pnetidutta and the Pada- 
bundaniea as one species of womaq's prt^orty, under the iqipellaboa of 
Xaoanyoi^, or what was gained by lovsUness. 




38 Of Stridhun, or Woman's separate Property. * 

In the Mithcahara, whatever a woman may have acquired, 
whether by inheritance, purchaae, partition, seizure, or finding, 
is denCmmated woman’s property, but it does not constitute her 
peculium. Authors differ in their enumeration of the various 
sorts of Stridhun, aope oonfining ^ number to eight, others 
to six, others to five, and others to three ; but as the difference 
eonsists in a more or less comprehensive classification, it does 
not require any particular notice. The most comprehensive 
definition of a married woman’s pecu/itim, is given in the fol- 

Dfifinition lowinu text of Menu : — " What was given before the nuptial 

of AVnrfAun, ~ , . i ■ • i , 

Briording to fire, what was given jd the bridal procession, what was given 
in token of love, and what was received from a motW, a 
brother, or a father, are considered as tlie sixfold separate 
propertsnif a married woman*.” And it may be here observed, 
that Stridhun which has once devolved act ording to the law 
of succession which governs the descent ot liiis^culiar spe- 
cies of property, ceases to be ranked as such, and is ever af- 
terward governed by the ordinary rules of inheritance : for 
Suoctnion to instance, property given to a woman on her marriage is Stri- 
dhun, and passes to her daughter, at her death ; but at the 
daughter’s death, it passes to the heir of the daughter like 
other property ; and the brother of her mother would be heir 
in preference to her own daughter, such daughter being a 
widow without issue. 


Wheri tlie 
deceased was 
unmarried ; 


To such iwoperty left by an unmarried woman, the heirs 
are her brother, her father, and her motlier successively ; and 
failing these, her patemal kinsmen in due order. 


And wliero To such property left by a married woman given to her at 
the time other nuptitds, the heirs are her daughters ; the 
maiden, as in the ordinary law of inheritance, ranking first. 


• 5 § 365 . 
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and then the marrieddaughter likely to ha?e inalo The 

barren and the widowed daoghtm, faittog the fvd suc- 

ceed ascohein. Indefwiltofdaa(^ten,th6fl<miV0iS(!i^^ 
the daughter’s sonf, Uie itNh’a aoD> the great>gnuitdi|iHi hathe 
male line, the son ofaoontemiporai'jr wife, hM^graadfOn and her ' 
great'grandson in the male linoi fta defadh of aS tihme dh- 
scendanta, snpposing the marriage to have been celelmahNi 
aecordittg to any of the five first thd hAisband^iiil(r> 

ceeds, and Uie brother, the mother, the Bht if cele- 

brated acc<wding to any of the thfda last' tim brother 
IS preferred to the husbaml, an' to the 

mother and father. In default of these, the heirs are suooOs- 
sively as follows: — Husband's younger brother, his younger 
brother’s son, bis elder brother’s son, the lister’s 8on,UfilMriid’s 
sister’s son, the brother’s son, the soB*in law, the father-in* 
law, the elder brother-ia4aW, the SapindM, the Saoulyat, 
the Samanadfcas. 

To such property left by a married Woman gty en to her by And ^en 

her father, but not at the time of her nuptials, the heirs are fathw.^^ 


* It nuy lure be meutioned, that «t the death of a* maiden or be- 
troUied daughter on whom tbe lUheritsQee had derolred, and who pro- 
ved barren, or on the death of a widow who had not given burth to a son, 
the succession of the property which they had aO inherited wUl devolve 
next on the neters havmg and bkely to have male iaSoe ; and in their 
ddault, on the barren and widowed daughters. 

w 

t Accordingto JimutawhoM, thniight of the daughter’s son is post- 
poned to that of tbe son of the oOntomporary wife , but hia opinion in 
this respect is refuted by SrkrUkna and other eminent authorities. 

t For an enumeration of tkeaefbnns, aee the chepter on Marriage. 

§Tbe Justioa of tins order of swcesaiobdow not at flrit eight seem 
obvious, at least ai regards the Arura marriage, where money is ad- 
vanced by the famfly of the hridegromn, and to whidh, therefore, it 
vould appear e^piitsble that it ihonUrimtou the dsstiicsf the bride. 
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$ttimR8ively, a maiden daughter, a wn, a daughter wiio baa 
or is likeljr to have male issue, daughter’s son, son’s son, 
SMi’s grandson, the^greaUgisiadsoa in the male tine, the son 
of a contemporary wife, her grandson, hergneat-grandson in 
the male line. Ift defauU oC all these, the barren and the wi- 
dowed daught»r«*fimeeed as coheirs, and then the succession 
goes as in the ifive first fitrms of marriage. 

iv^n toher”by prop^Tty left by a married woman not given 

f er father. ^ to her by hor fiiither,, and not.given to her at the time of her 
nuptials, ftie beirsare in thasame order as above, with the ex^ 
ception that the son and unmarried daughter inherit together, 
and not successively, and that the son’s son is preferred to the 
daughteifs son*. 

It may here be objwrved, that the Hindu law recogni- 
zes the absoltde dominion of a married womaft over her se- 
parate and peculiar property, except laud given to her by 
Power of e her husband, of which she is at liberty to make any disposi- 
her Siridhun tioii at pleasure. Hu has nevertheless power to use the wo- 
man’s peculium, and consume it in case of distress ; and she 
is subject to his control, even in regard to her separate and 
peculiar propertyf . 


• But JliwAaJwnAmo hold*, that in the case of a married woman dy- 
ing wldiout iiinie, the husband alone has a right to the property of his 
wife,keetowed on her by him after marriage ; but that the brother has in 
such oaw the prior right to any property which may have been given to 
her by her ftther and mother. 

t The order above given ie chiefly taken from Colebrooke's transla- 
tion of the 7%aMdpa, page 100. I do not find that the law in this par- 
ticular varies materially in the different schools ; except that (as in the 
case of succession to ordinary property) a. distinction is made by the 
law of Benarm sod other ediools, hetweeu tfoalthy and indigent 
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daughters. There are also many other nice distioelimM a&d dismepan* 
cies of opinion, of which thelbliowingire ^imens» and wliUb 1 ^ la un- 
important to noUoe at greater length In this pfaee. to SfU 

muiaodkana and the maaa of Bengal authorities the property a de-» 
ceased woman not reoeired at hernuptiala, andnotgim to h# by her 
father, goea to her, ion and to her unnuunded daoghtm In egoid por- 
tions, whether the latter hare been betrothed or otherwise. 

18 of opinion, that the auocesaion of a daughter who hai been betrothed 
is barred by the claim of one who hai not been affianced, and that both 
cannot have an equal right to inherit with a brotiw. Xi^kUnandcma 
denies that there is any text Justfiying the sucoeealen Of a betrothed 
daughter. The authors of the and 

daya distinctly state, that in dnfiMilt of a nmiden daughter, a married 
one whose husband is living take^ the inheritance with her brother^ 
According to the MUdc^hard and other ancient authoritiei currant in 
Denares, the brothers and sisters cannot under any droumatanoes in- 
herit together; while Madhavd<Mrjya stales, that sons and daughters 
inherit their mother's peouiium tog^her, only where it was derived 
from the fhmily of the husband ; and Facherpati BbuUdtA&rjyaf on 
the other hand, contends that they inherit ehnultaneoudy in every 
instance, excepting that of property received at nuptials, and given by 
parents The convicting doctrines in matters such u the above, of mi- 
nor moment, roi^t be multiply alxiKistadlii/tftltami 




CHAPTER IV. 


OF PARTITION. 


Having treated of the nil^ect of property acquired by auc- 
cesaion, it remains to treat of that which is acquired by par- 
tition while the ancestor surviveSt and by partition among 
the heirs, after succession. 


The father’s consent is requisite to partition, and, while he 
lives, the sons have not, according to the law of Bengal, the 
power to exact it, excepting under such curcumstances as 
would altogether divest him of his proprietary right, such as 
his degradation, or his adoption of a religious life. Jaga- 
ndtha has, indeed, expressed an opinion, that sons, oppres- 
sed by a step-mother or the like, may apply to the king, 
and obtain a partition from their father of the patrimony 
inherited from the grandfather, though not a partition of 
vfealth acquired by the father himself. To the fBther’'s right 
of making a partition there is but one condition annexed, 
namely, that the mother, be past childbearing, and this con- 
dition applies to ancestral immoveable property alone : as 
to his self-acquired^state, whether it consist of moveable 
or immoveable property, and the ancestral property of what- 
ever description which may have been usurped by a strang- 
er, but recovered by the father, his own consent is tlie only 
requisite to partition. But the 1^ as current in Benares 
and other schools, differs widely from that of Bengal, in 
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Father's o<va« 
sent requisite 
to pairtition in 
Bengal. 
Bxoeption. 


Opinion of 


Condition* 
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Pitrtitioa of rcHpect to partition of tbe asceitral estate, accord- 
tote demand lOg to the former, my fie enforced at the pleaenre of 
the sons, if the mother’ l>e iacapable of bearii^ more issue, 
t^jaw of Be- though" the fAthm* retaia bis woridly affections, and 
though he be aver^ to partition'^. 

According to the law of Bengal, the father may make an 
unequal distribution of property acquired by himself exclu- 
sively, as well as of moveable ancestral property, and of pro- 
perty of whatever description, recovered by himself, retaining 
in bis own bands as much as he may think fit ; and should the 
distribution he makes be unqgmdi or should he without just 
cause excludq any one of his Sons, the act is valid, though 
sinful ; not so with respect to tbe ancestral immoveable estate 
and property, to the acquisition of wfaic^t his Sons maj have 
contributed : of such property the sons are eiaftitled to equal 
shares ; hut the father may retain a double share of it, as 
Well as of acquisitions made by his sous. 

The law of Benares, on tlie other band, prohibits any un- 
equal distribution by the father of ancestral property of 
whatever description, as well as of immoveable property ac- 
And Benares, quired by himself. At a distribution of his own personal 
acquisitions even, he cannot, according to die same law, re- 
serve more than two shares for himself; and as the maxim 
of facUttn vttht does not ai^ly in that school, any unequal 
distribution of real property roost bo considered as not only 
sinful, but illegidf . 

^ — 

• MUac. Ch. i. Sec. 8. §§ ?. 

t Though n the fi^er it not precluded from disposing of moveables 
at tiis diseretifHt, a of such propwty to one son should not be deem- 
ed invalid. Colebrooke, cited in £lem. Hin. Law, App, p. 6 ; and as to 
the fotbw'c incompetency to dispose of immoveable property, though 
•acquired by himself, see Ibid. p. 7. 


How to l>o 
m&do by tho 
father accord- 
ing to the law 
oi Bengal 



This subject bM been treated of || great length 
by tbe author of ^ Considerations on fiKn^u in the 
chapter on gifts and nneqoal distribution: 
confesses it to be one of a most perplexing nat^^ from the 
variety of opposite decisions to which it has givMs rise, yet 
he inclines to the opinion, that a gift of even the entire 
cestral immoveablepropttrty to one son, to theexclusbn of the 
rest, is sininl, bdt nevertheless vaHd, if made, It most be 
reccdlected, that be was treating of tbe law as current in Ben- 
gal only, and not elsewhere. My reasons for arriving at an 
oj^site opinion are ; first, bocause the doctrine for which 1 
contend has been estabUidied by tite latest decision, founded 
on a more minute and deliberate investigation of the law of 
the case than had ever before been made ; and secondly, be- 
cause the only authority for the reverse of this doctrine con- 
sists in the tollowing jiassagesfromthe DAyabh&ga; — “Tbe 
texts eS Vy&»a exhibiting a prohibition are intended to show 
a moral offence ; they are not meant to invalidate the sale or 
other transfer. Therefore, since it is denied tiiat a gift 
or s(de shoidd he made, the precept is infringed by making 
one ; but ^e gift or transfer is not null, for a fact cannot be 
altered by a hundred texts.” Now if these passages are to Arputwiit 
be taken in a general sense ; if they are to beheld to have the 
effect of legahsiBg or at least rendering valid all acts com- 
imtted in direct (^position to the law, they mast have tbe 
effect of superseding all law ; and it would he better at once 
to pronounce those texts alone^jjo be the guide for our judi- 
cial decisions. The example adduced by the commentator 
to illustrate these texts, dearly shows the spirit in which this 
unmeaning, though mischievous dogma was delivered; he 
declares, that a fact cannot be altered by a hundred texts, 
in the same manner as the munter of a Brahmin, though in 
the bghest degree criminal and unlawful, having been 
perpetrated, there is no remedy, or in other words, that 
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the defunct Brahmin cannot be brought to life again. 
The illustration might .be apposite, if there were -no such 
thing as retribtttioQ, and if .the law did not exact all po8si> 
ble amends for teie ii^ury in^cted. But what renders this 
conclusion less disputable is, that the texts of Vyisa in 
question occur in the chapter of the DayabhAga which treats 
of self-acquisitions, and has no reference to ancestral proper ■ 
ty. If any additional proof be wanting of the father’s incom- 
petency to dispose of ancestral real property by an unequal 
partition^ or to do any other act with respect to it which might 
be prejudicial to the interests of bis son, I would merely refer 
to the provision contained in Chap.iii. Sect. 7, $$ 10. of the 
translation of the exteact from the Mit&cshard relative to ju- 
dicial proceedings. The rule is in the following terms: 
“ The oamership of father and son is t’ e same in land 
which was acquired by his father,” &o. From this text it 
appears, that in the case of land acquired by the grandfather, 
the ownership of father and son is equal; and therefore, if the 
father make away with the immoveable property so acquir- 
ed by the grandfather, and if the son has recourse to a court 
of justice, a judicial proceeding will be entertained between 
the father and son.” The passage occurs in a dissertation as 
to who are fit parties injudicial proceedings ; and although the 
indecorum Of a contest wherein the father and son are litigant 
parties has been expressly recognized, yet, at the same time, 
the rights of the son are declared to be of so inviolable a 
nature, that an action by him for the maintenance of them 
will he against his father, end that it is better there should 
be a breach of moral decorum than a violation of legal right. 

Tlte question as to the extent to which an unequal 
distribution made by a father in tiie province of Bengal 
should be upheld, has been amply discussed' also in the re- 
port df a case decided by the court of Suddet DdWnny Adaw- 
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lut m tbe year 1816 *, wherein it wn» that imun* Cm dted. 

equal diatribution of ancestral immoteidde]fr<^^!l^ 
and invalid, and that the nnequcd tKstribttti<^ if|Ml»erty 
acquired by the father, and df inovealide ancestral i^irt>^ty> 
is legal and valid, unless when made under the infueiide ef 
a motive which is held in law to depnve a person of theplower 
to make a distribution. It was declared, in a note to that 
case, that the validity of an unequal distribution of ancestral 
immoveable property, such as is expressly forbidden by the 
received authorities on Hindu law, cannot be maintained 
on any construction of thai law, by Jhnutavd&ana or others. 
Jaganndtka, in his Digest, maintains an opinion opposite to 
this, and lays it down, that if a father, infringing the law, 
absolutely give away the whole or part of the immoveable Optalon of 
ancestral property, such gift is valid, provided he be not ovSlwu" 
under the influence of anger or other disqualifying motive ; 
and admitting this doctrine to be correct, it must be inferred 
a fortiori that he is authorised to make an unequal distribu- 
tion of such property but the reverse of ftiis doctrine has 
been established by the mass of authorities cited in the case 
above alluded to. 

In the event of a son being born after partition made by Rigiit of 
the father, he will be sole beir to the property retained by 
the father; and if none have been retained, the other sons 
are bound to contribute to a share out of their portions. 

According to Jimutavd^atM, H^hunandanot Sricriahna, chiidieM 
and other Bengal authors, when partition is made by a toXre 
father, a share equal to that of a son must be given to the 
childless wife, not to her who has male issue. But the doc- 
trine lud down by Harindtha is, that if the father reserve Opinion of 
two or more shares, no ^ukre need be assigned to the wives, 


* For the wholaofthe aigumsUt^see Suddsr ]>siraaBy Adsvlut 
ports, voL ii. page SU. 
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because their maintenance may be supplied out of the por- 
tion reserved. It is al^ laid down in the yivkdkmmastiu, 
that an equal share to a wife is ordained, in a case where the 
father gives equal, sbiires .to his sons ; but that where be gives 
unequal portiqns, and reserves a larger share for himself, he 
is bound to allot to each of his wives, from the property re- 
served by himself, as much as may amoimt to the average 
share of a son. These shares to wives are allotted only in 
case of no property having been given to them. According 
to .some authorities, if she had received property elsewhere, 
a moiety of a sou’s share should be allotted to them ; but ac- 
cording to other authorities, the difference should be made up 
to theui between what they have received and a son’s share. 
The doctrine maintained by Jugunnktha is, that if the wife 
has received, from any quarter, wealth wbicl »ould have de- 
volved ultimately on her husband, such wealth sfiould be in- 
cluded iu the calculation ofher allotment ; but if she receiv- 
ed the property from her own father or other relative, or from 
the maternal uucle or other collateral kinsman of her husband, 
it should not be included, her hu.sband not having any inte- 
rest therein. 

The law as current in Benares, HdlthilA, and elsewhere, 
differs from the Bengal school on this subject, and is not 
in itself uniform or consistent. Tynyaneswara ordains: 

When the father, by his own choice, makes all his sons 
partakers of equal portions, his wives, to whom peculiar 
property had not been given by their husband or father-in- 
law, must be made participants of shares equal to those of 
sons.” But if separate propn^y had been given, the same 
authority subsequently directs the allotment of half a share ; 

or if any bad been given, let him assign the half.” Ac- 
cording to Hadhavackdrjya, if the fat^.by his own 
free will make his sons equal participles, he ought 
to make his wives, to whom no separate property has 



been gir«ii, partaken of a afaare eqtidi^t# ^ a SM; 
butifsucbpri^wty haftb^praiwat^^il^^^tlW^io- * 
ty sboald be givte. <!Wt(iacare^« tbe (uallldr V^idct- 
tandavOf deckrea geueraUy, ib^t adietber &e be 
liviag or dead, hia vires are reapeetirely entiiM tb klojitV 
portion. But Sulapaai, in ikrDtpdeui^oa, maintaibSi 
if the father moke an equal partition among his sons by hk 
own choke, he must gire equal shares to such of his wives 
only as have no male issue : and Beiayudha also lays it 
down, that wives who have no sons «« here intended, 

Misra contends, that “ when he reservea the greater part of 
his fortune, and gives some trifle to his sons, 'or takes a 
double share for himself, &e husband must give so much 
wealth to bis wives out of hioown share alone : accordingly, 
the separate delivery of shares to wives is only ordained 
when he makes an equal partition." The snm of the above Sum of tlu 
arguments seems to be, that in tbe case of an equal partition 
made by a father among bis sons, his wives #ho are des- 
titute of male issue take equal portions; that, where he 
reserves a large portion for himself, his ifives are not enti- 
tled to any specific Share, hut must be muintaiued by him ; 
and that, where unequal shares are given to sons, the average 
of the shares of the sons should he taken for the purpose of 
ascertaining tbe allotuients of the wives. Tbe smne rules • 

apply also to paternal grandmothers, in case of partition of 
the ancestral property. 


At any time after the death, natur;d or civil, of their pa- 
rents, the brethren are ccmqietent to come to a partition 
among themselves of tbe pi^lspstty) moveablct and immove- 
able, ancestral and acquired ^|pi, according to the law as 
received in the province of Bengal, the widow is not only 
entitled to share an undivided estate with the brethren of 
her husband, bt;^|||s may lequre firomthem spartition of it. 


Fsrtitim 
whBn to bd 
made by brem 
tbrea. 
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altboagh her Allatment will devolve oo flie bmof hwrhtubmid 
after her deceaae^ Partitaonni^ 1 m iB»deal*o while the mo- 
ther sorviveg. IMa nde> Ihoagh id varitmce with the doc- 
trine of Jimaa»tAma, hae aevertboless been maintained 
by more modena -ai^^bm^tiM, and is nniversalfy observed in 
fMachoef.^ 

Nephews whose fathers are dead, are mditled, as fur as ■ 
the fourth in descent, to participate eqiiafly with the bre- 
thren. These take jpsr gtirpfSf «xtd any one of the co- 
parceners may insist on the partition of his shared- 

^ But in all such cases, to each of the father's wives who is 
a mother, must be ahaijgned d share equal to that of a son, 
and to the childless wives a anfficient maintenance ; but ac- 
cording to the Miticahard and Cthe works enrrent in Be- 
nares and the southern provinces, childllls wives are also 
entitled to shares, the term tnata behig interpreted t6 
signify both mother and step-mother. The Smritichandri- 
ca is the only authority which altogether excludes a mother 
from the right of participation. To the unmarried daugh- 
ters such portions are allotted as may suffice for the due 
celebration of their niq[>tials$. This portion has been fixed at 


* See note to the ease of Bhyrooehund Biu, v, Rassoomunee, Sudder 
Dewanny Adawlut Reports, vol. i. p. 88, and case of Neelkaunt Rai, 
V. Munee Chowdraln, Ibid. SB ; also case of Rani Bbavani Dibia and an- 
oftier, «. Ranee Soorajmuqee, Ibid .p. ISS. The reverse is the ease, 
sooerding to the laar of Beoarea. See the ease of Duljeet Singh, «. 
fiStMRinnooIc Singh, IIM. dlu 
t Pig. S, 78 . 

t Cutj/isoM, citad in Pig. s, f j aad aee Sett. Hindu Law, AppSn- 
db^ass. 

( lUd.84uid .9r. 



II fawtii «r Om Sr «ilir 

ttov it «ii*«w ad ihM 

Btto two pRrtt, mnI a* of itoio l#» 

1%« dM^tffir tikei 4NW«f tHaio foui^ It’dwrdWtwo 
WH» aod oM doig^tor, Hkt OUdo lioi^ W fluck ^ 
ports, «nd one of ^»se tbra poitl- iMdo into 
daoghtM^ takes one of tkose foortitf, w o twetftb. If thoro 
be one ton Md t#o deii^orR) An eft»|s sbonsld be Atade 
into tbrw f>arta,ad two of those three {Mats nude into 
ThedatigbtMS take eocdtonoof tboMfoiirihs^ Btttaeeerding 
to the bast anAortties, tbeae gtopaetiooi tn-not ttidversaliy 
assignable; for where the estate is either too small to 
admit of this beiog given withoat iaeomreeienee, or too large 
to render the gift of such portion .nmecesaaiy to the dtte ce- 
lebration of tbo nuptials, Ae risteraare entlijad to so nmeh 
only as may suffice to detiraf the expenses of the marriage 
ceremony. In fine, this proriiHoo for tue sisters* intend- 8Utm inter, 
ed to uphold the general reqieetabihty of the family, is 
accorded rather as a mattw of indolgeneOr Ann prescribed 
as a matter of rightf. 

Any improvement to joint properly effected by one of the 
brethren, does not confer on him a title to a greater share f ; 
but an acquisition made by one, by means of bis own nn- 


* MU- OD Inh. Chap. i. §$ 7 . 


f The qaistioii has Seen f«£y OieettMad by the author of the Con- 
Btder^ioaa on Miadn JLair, page 1^# seq. The ioooBeiitelioy of the 
roles hae been pointed out ; bat the lame eonclnsion is arrived at, 
namely, that the aister^s ie S dEab^ddur thm a right. See ^ opi- 
nion of Mr. Sntheriand, cited inVenr. ffin. Lair, App. p. SOI, which 
is to tbs same etittt asfdef Mo Caieblwhe^ IbiA p, Mt and ttS. 


I Mittui, Chap. I. Sew. S, f( 4; and Coae Is, voL ii. Chap. Hftcts 
liaUo and mit|i||pto Ibrtiffim, (note.) 

^ h2 
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flSnsted and axchuiva kbour^notitba fbe i;pf[Hrer,««cordiBg 
to tbe lav aaenr^t to aMgal, to'a double abare on parti- 
tion. And a vnn ndod bf tbe Stidd^ Devatoiy Adaw- 
Ittt, that where ^«K>'»etote is acquired one of four bro- 
thers Itvijig tbgotltori^eitfaor with aid from joint funds, or 
with fwrsotod'iBid Irdm the brothers, two fiftos should be 
given to the Scqhirer, imd one fifth to each of the other 
four’^. But according to the law as current to Benares, 
tlie fact of one brother’s having contributed personal labour 
while no exertion was maik by tbe other, is not a ground of 
distinction. If the patrimonial stock was used, all the bre- 
thren share alikef. If tbe joint stock hayenot been used j, 
he by-vhese sole lal>omr the acquisition has been made is 
alone entitled to the benefit of it$. And where property has 
been acquired without aid from joint funds, by the exclusive 
industry of one member of an urn (ivided family, others of the 
same family, although they ware at theibme living in coparce- 
nary with him, have no right to participate in his acquisition ||. 
The rule is the same with respect to property recovered, ex- 
cepting land, of which the party recovering it is entitled to a 
fourth more than tbe rest of his brethren^. It has also been 


* 8. D. A. 'Rep. voL i. page S. 

ft 

t 8ee note to Caee 4. Chap, of Bom, &c. vol H. 

:( What conatitutes the use of joint stcNsk is not unfrequentlj very 
dlffioolt to d^eminej and no general mle can be laid dolln applicable 
to all caaea that may arise. Each individual case mast be decided on 
its eim inerita, Seit Elm* Hindu Law^ App. p. 306. 

§ Dig. 3, llQ. 

II Kaleeperahaud Bai and othersp v. Digumber Rai and others, voL 

«,j?.fi3T. 

f Sanchih cited in Ibid. 365 ; and Elebu Hin. ^pp. p. 313. ^ 



ndedftlwt if laad* w# l^jow of on# 

brother, and (tardy hy dio#i®tod of «n«|b%||8|ii%dldii!lo<J 
to half a dm* » and dMd if they itm a«q«ieiidJ^f#il^^ 
boar and (nqdtal of oa% add by toe laboiv odjNtlMho btlw} 
two toirda ahoold bdcnug to toe £»toeiv anioiiiedfeMi to^toe 
latten; bat this provirioo ee«iM rather to be^tooiM di# 
principle of «4ptU:y toap ray iqpedfic nde d Hiada 1 k«^. 

Preaenta received at nfqptida, a» wdl aa toe aequiaitiona of 
learning and valour, rae, genen^ apeakinf, not claimable 
by the brethren on partition i and toere are aooie toli^ not 
aubject to the ovtonary law pf partitimii bat tor a more Pmpartjrnot 
detailed accotmt of indiviaible rad tipeciaBy partible, toe 
reader ia referred to toetcanalationof dtcytifMidtod'e IHgeab 
vol.tu. page 332 «t *eq, and to the cbaptito mvol.it. treidhig 
of effects liable and not liable to partition. Accortong to 
the more correct opimoo, where therOiaatinbtovidedreBidue, 
it M not subject to the ardmory rdea of partition of joint 
property: in other wwtoi, if at a graeral partition any part 
of the pyopopty waa left johlt, toe widow of a deceaaed bro- 
ther will not participate, notwithatanding the aeparation, but 
each undivid^ reaidue will go eacloaively to toe brotherf** 

Partition may be made without having reconrae to writ- 
ing or other formabty ; and in tlie evilnt of ita being dispu- 
ted at any subsequent period, the fact may be ascertained by 
circumstantial evidence. It cannot always be inferred from 
the manner in which the brethren lire, as they may reside 
apparently in a state qf union, and yet, in matters of proper- Evidsne* ot 

ty, each may be sepatote; while, on the other band, they ?*<■“**<>“• 


• Case of Koahul Ckuknwntee, w Kadhanauth, & D. A. Heporta, 
vol. 1 . page 336. 

t Elem. Hia. ban, Apy. p. 9S9. 




WXS reside apart, and yet may be in a state of mtion isiih 
respect to property : &on^ it ondonbtedty is one among the 
presumptive proofs to vrbiab reeemrse may be had, in a 
ease of nneertainty, to detertylne trhetber a fhmily be united 
or separate in regard to ac^is^mis and property* * * § ^. The 
onty criterion seemts (o 'consiiit in ^ir entering into distinct 
contraets, in their beoomiBg sureties one for the other, or 
in their separate performance of other simitar acts, which 
tend to show, that they have no dependance on or Connexion 
with each otherf. In case of an undivided Hindu fami- 
ly, the court of Sadder Dewanny Adawlut were of opinion 
that their acquisitions should be presumed to have been joint 
till proved otberwise, the onm probendi resting with the 
party claiming exclusive right j!; and, in another case, a 
member of a Hindu family, among whom there bad been no 
formal articles of sqiwatima, but who, sa as his father, 
messed separately from the rest, and bad nC share of their 
profits and loss in trade, though he bad occasionally been 
enqdoyed by them, and had received supplies for his private 
expenses, was presumed to be separate, and not allowed a 
share of the acquisition made by others of the family$. The 
law is particularly careful of the rights of those who may be 
bom subsequent to a partition made by the father. With 
respect to ancestral* property, it is not likely that the just 


* See note to Sudder Devranny Adawlut Reports, vol. i. page 36. 

t Dig. 3. 4Hj and see casea. Chap, ef Evidence of Partition; also 
Cqlebrooke, cited in Appendix Elem. Hindu Law, page 326 et seq. 

I Case of Gourefaunder Rai and others, v. Hurroohehunder Rai and 
others, S. D. A. Reports, vol. iv. page 163. 

§ Rajkishor Rai and others, v. the widow of Santoo Das; D. A. 
Reports, vol. i. IS, 
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claims of any of the heirs can be d^Eeate^t w the lew pro- 
hibits partition so long as the mottiear is eapahlb of beaiiqfg 
issue; but to gourd against thepossibUity of stioh}|ll.sx3Ciur> 
rence, it is provided^ that the father diaU r^taid , 

to which shares, if a son be sobsequeatly boro, he il eaeltt- 
sively entitled. There is anothor provision also wjudb ^oms 
an effectual safeguard against tiie deatitution of cbUdren 
bora subseqpently to a partition, which consists m the f». 
ther’s right of resumption, in case of gtoeessity, of the pro- 
perty which he may have distributed among his sons*. 


* See Cue 3> Chap, of Partition, toL ii. 




CHAPTER V. 

OF MARMIAGR 


On tbe subject of marriage, it may be presumed that it baa 
not often constituted a matteroflltigationin the civil courts, 
from the circumstance, that points connected with it do not 
appear to have been referred to the Hindu law officers. Dis- 
putes connected with this topic, as well as those relating to 
matters of caste generally, are, for tbe most part, acyusted 
by reference to private arbitration* It is otherwise in the 
provinces subject to the presidencies of Madras and Bom- 
bay, where many matrimonial disagreements and questions 
relative to caste have been submitted to the ac^udication 
of the established European courts'^. As, however, ques- 
tions relative to marriage are among those which the Com- 
pany’s courts are, by law, called upon to decide, it may 
not be amiss to cite some of the fundamental rules connected 
with the institution. 

Marriage, among the Hindus, is not merely a civil contract, 
but a'^sacrament; forming the last of tbe ceremonies prescrib- 


* See Appendix £lements Hindu Law, page S2 et passim, and Bom- 
bay Reports, pages 11, 35, 303, 370, 379, and 369, vol. i. and pages 
108, 3^, i34, 473, 576, and 665, voL ii. 
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ed to the three regenerate classes, and the only one for Su- 
drae* ; and an unmarried man has been declared to be inca- 
pacitated from the performance of religious duties f . It is 
well known that women are betrothed at a very early period 
of life, and it is this betrotfament, in fact, which constitutes 
marriage. The^cmitract is then valid and binding to all in- 
tents and purposes. It is complete and irrevocable imme- 
diately on the performance of certain ceremonies +, without 
consummation. Second marriages, after the death of the hus- 
' band first espoused, are wholly unknown to the Hindu law $ ; 
though in practice, among the inferior castes, nothing is so 
common. Polygamy is also legally prohibited to men, un- 
less for some good and sufficient cause, such as is expressly 
declared a just ground for dissolving the former contract, as 
barrenness, disease, or the like. Tin precept, however, 
is not much adhered to in practice. Tha text of Menu, 
which in fact prohibits polygamy, has been held, according 
to modern practice, to justify it. “ For the first marriage 
of the twice-born classes,” says Menu, “ a woman of the 
same class is recommended ; but for such as are impelled by 
inclination to marry again, women in the direct order of the 
classes are to be preferred ||." From this textit is argued by 


* Digesty vol. iii. page 104. 

t Ibid, u- 400. 

X Ibid, page 484 ; and for an account of ceremonies observed at a 
marriage, see As. Res. vol. vii'. page 888 ; also Ward on the Hindus, 
Yol. i. page 130 et seq. 

§ But a widow who, irom a wish to bear child ren, alights her de« 
ceased husband by marrying again, brings disgrace on herself here 
below, and shall be excluded from the seat of her lord.— Afenu, dted 
in Dig. page 463, vol. ii. 

II Menu, Chap. iii. §$ 18. 
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the moderna, that, as marriage with any woman of a diffe- 
rent class is prohiluted in the present age, it neoassaiily f(d-> 
lows that a plurality of wives of the same class IS admissible ; 
but the inference appears by no means clear, and tbs prac> 
tice is admitted by the|w»<ftV« to be reprehensiMs ; though 
nothing is more common, espedaUy among the Kooken, or 
highest caste of Brahmins, 

In the event of a man fonmking ids wife without just cause, 
and marrying another, he shall pay his first wife a sum equal 
to the expenses of bis second marriage, provided she have 
not received any StriHam, or make it up to her, if she have; 
but he is not if^quired, in any case, to assign more than a 
third of his property. In all cases, and for whatever cause 
a wife may have been deserted, she is entitled to sufficient 
maintenance. In the Miticahard, a distinction is made. 
Where a second wife is married, there being a legal objection 
to the first, she is entitled to a sum equal to the expenses 
incurred in the second marriage; but, where no objection 
whatever exists to the first wife, a third of the husband’s pro- 
perty should be given as a compensation*. But in modem 
practice, a hiubind considers it quite sufilcient to maintain a 
superseded wife by providing her with food and raiment. 

♦ 

There are eight forms of marriage: The BmnoA, Oaiva, 
Araha, Prcgapatya, AMra, GandharvU, &dcakaaa, and 
Paiaacha. 

The four first forms are peculiar to the BrahminicalirWit. 
The principle in these contracts seems to be, that the parties 


• YdinsamOeya, died in Dig. vd, B. page 4S0 ; and see a case to this 

•(fbet atated> Elem. Him Law, App. p. SI. 
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are mutually coBaeating, and actuated by diainterested mo> 
tivea. 

The fifth form ii peculiar to Vaishyas and Sudras. It ia 
reprobated, oh the principle of ita being a mercenary con- 
tract, conaented to by the father of the girl for a pecuniary 
consideration. The sixth and seventh forms are peculiar to 
the military tribe, where the union is founded either on re- 
ciprocal atfection or the right of conquest. And lie eighth 
or last is reprobated for all, being accomplished by means 
of fraud and circumvention*. « 

The moat nsnal form of marriage is that*of the Brahma, 
which is completed * when the dam.sel is given by her fa- 
ther, when he has decked her, as elegantly as he can, to the 
bridegroom whom he has invited,” the nuptials of course be- 
ing celebrated with the usual ceremonies. The next species 
of marriage most usually practised is that of the Aiura, 
where a pecuniary consideration is received by the father; 
and I am given to understand that marriages by the Pai- 
sacha mode are not uncommon ; and that young women, who 
from their wealth or beauty may be desirable objects, are, 
not unfrequently, inveigled by artifice into matrimony ; tbe 
forms of which once gone through, tbe yrntract is not dis- 
soluble on any plea of fraud, or even of forcef . 

t ' 

• Digestj vol. lii. page 606 . 

t This is not the only instance in which fraud is legaLzed by the 
Hindu law. That law sets aside gifts or promises made for the pur- 
pose of delusion, though this is fVaud on the side of the person who 
practises the imposition, and can entitle him to no relief. The same 
law allows to the creditor alien upon a deposit or commodate in his bands 
A>r tbe recovery of bis due from tbe debtor who so entruste any article 
to him ; and even permits the practice of trick and ariifieei to obtain 
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The Gandharva memailf is the only «ite of tlM mg,hi 
modes for the legalising of which no forms Ve oeeessaiy*; * 
and it seems that mutaal cohabitation, as it impliM vhotthe 
law declares to be alone necessary, namely, * irotaproosl 
amorous agreement,” would be sufficient to establish such a 
marriage, if corroborated by any word or deed on the part of 
the manf . 

The relations with whom it is {M'ohibited to contract ma> 
trimony are thus enumerated by Jfentt; ” She who is not de- 
scended from bis paternal or maternal ancestors within the 
sixth degree, and who is not kn<tU}n by her family name to 
be of the same primitive stock with his father or mother, is 
eligible by a twice-bom man for nuptials and holy union.* 

Adultery is a criminal, but not a civil offence, and an ac- 
tion for damages preferred by the husband will not lie against 
the adulterer! . It is not a sufficient cause for the wife to 


possession of such an article with the purpose of retaining it as a pledge. 
— Colebrooke, Obi. and Con. Book ii. §$ 6S, and Book ir. §§ 318. 

* This form of roarriage is declared to b« peculiar to the military 
tribe. May not the indulgence have originated in principles similar to 
those by which, accatding both to the civil and English lav, soldiers are 
permitted to make nuncupative villa, and to dispose of their property 
without those forms which the lav re^uirea in other eaaesP—Bl. Comm, 
vol. i. page 417. , 

t On this principle the law officere of the Sudder Devanny Adawlut 
declared legal a marriage oootraeted in Cuttack, not very long ago, in 
a case where the parties had cohabited for some time, and the man sig- 
nified his intention by placing a garland Of Bowen round the neck 
the woman. See also Elem. Bin. Law, App. p. 198. 

$ Colebrooke, dted Elem. Hio. Law, App. p. S3. So also onr Regula- 
tions, following the Moohn mwud aa law in this particular, treat the 
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dMert ‘the.faiub«ad, and there are not many predicaments in 
which such an act on her part is justifiable. Insanity, impo- 
tence, and degradation, are, perhtq[)S, the only circumstances 
under wbiob tunr daiwtion of hmr husband would not be con- 
sidend aa * punishable ofience*. A married iroman has no 
power to contract, and any Contract entered into by her, 
will neithw be binding on herself nor on her husband, un- 
less the subject of the ctttdknct be her own peculiar proper- 
ty, or unless she have been entrusted with the management 
of her husband’s afiairt; or unless the contract may have 
been requisite to her obtaining the necessaries of lifef . 


olbliM userimeagdiMt sotSetf.aad not agsiiutt the individual, but 
they require thit the haibsad shall stand forward to prosecute. There 
ie a one dted by the autiior of the Blem. ilin^ Law, (App. p. 34.) in 
which the /umdMs ruled, that the adultwer was'heble for the money 
eapeaded by the injured husband in contracting s*second marriage ; but 
tbia was considered to be rather an equitable opinion, than founded on 
soy express text Of law. 

* Jfmu, cited iirllSgest, rol. ii. page 418. 

f Celebroeke, OU. and Cun, Part 1. Book il. §§ 57 and 58. 
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OF ADOPTJON^ 


The etymology of tli« SfOMi^rit word for A eon (fnUra) 
clearly evinces the necessity by Winch every Hw^oonthdoit ^ 
himself bound to perpetuate b|i name. “vitHice the sen 
(tray ate) delivers bis father from the hdl named pf4, be 
n as, therefore, called putra by Brahma himself*.’* Again : 

* A son of any description should be anuonsly adopted by 
one who has no male issue, for the sake pf the funeral cake, 
water, and solemn rites, and for the celebrity of his namef 
Under this feeh'ng, it was natural to resorito the expedient 
of adoption. Twelve sorts of sons have flocurdingly been 
enumerated by Mmu. " The son begotten by a man himself 
tn lawful wedlock; the son of bis w%, begotten m the man- " 
mer before described; a son given to him; a toa made or 
adopted, a son of concealed birth, w utkoee real father 
cannot be kmwn ; and a son rejected by bianatural parents ; 
are the six kinsmen and heirs. The son of a young woman 
unmarried, the son of a pregnant bride, a sonbeoght, a son 
by a twice married woman, a son sell^ven, and a son by a 
Sudra, are the six kinsmen, but not heirs to eetlatereUe\(* 
—I r-r — ’*. — " ■ 

* InititutM of Afenu, Chap. iX. ISf. 

t SmnU, quoted in the BeMeofa! or, in tho language of Stotiiu, 

•• Orhlat omnifugienda nitw OMtae nufie tumutiita Jtetu." 

^ Inatittttea of Mem, Chi^ ix. f§ Idt and ISO. 
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In treating of the miscellaneous customs of Greece, the 
author of the Antiquities* observes as follows ; — “ Adopted 
children were called watStfhrav or turtottirot, and were invested 
in all the privileges and rights of; and obliged to perform all the 
duties belonging to, such as were begotten by their fathers : 
and being thus provided fw in another family, they ceased 
to have any claim of inheritance and kindred in the family 
which they have left^ unless they first renounced their adop- 
tion, which the laws of Solon allowed them not to do, ex- 
cept they had first begotten children to bear the name of the 
person who had adopted them, thus providing against the 
ruin of families, which would have been extinguished by the 
ruin of tlwso who were adopted to preserve them. If the 
adopted person* died without children, the inheritance could 
not be aliened from the family hit ' < ^hich they were adopt- 
ed, but retured to the relations of the persons who had adopt- 
ed them. The Athenians are by some thought to have for- 
bidden any man to marry after be bad adopted a son, with- 
out leave from the magistrate ; and there is an instance in 
Tytzes’s Chiliads of one Leogoras, who being ill used by 
Andocides the orator, who was bis adopted son, desired 
leave to marry. However, it is certain that some men mar- 
ried after they had adopted sons; and if they begot legiti- 
mate childrtm, their estates were equally shared between 
those begotten and adopted.” 

The whole, or nearly the whole, of the provisions above 
cited, are strictly applicable to the system of adoption as it 
prevails among the Hindus at this day. But the renunci- 
ation of adoption is a thing unheard of m these provinces, 
and unsanctioned by law under any circumstances. There 
is no express text declaring illegal a renunciation of adop- 


• Vol.iL p. 336. 
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tion, but at tb« same time there is not naywhiob 0im be con- 
strued as approaching to a justification of it 

In the present ago, two, or at tbemost three, fofiM of ad- ^ 
option only are allowed, in these provinces ; and the fjtaiknoa, lend, 
or son given, and the Critrittta, m son made, are Ute most 
common. The latter Ibnn obtains only in the proviime 
ofMtthili. In strictness, perhaps, adoption in this form 
should be held to be abrogated, as the filiation of any bnt a 
son legally begotten, or given in adoption, is declared obso- 
lete in the present age* * * § ; but agreeably to a text of Vrihas- 
pati, immemorial usage legalises any ptactioef, $ome of the 
requisite conditions for the adoption ofa son are oowpriaod in 
the followiiq; texts of itfenu * Ho whom his father or mo- 
therj , with her husband’s assent, gives to another as bis son, nattactt form 

provided that the donee have no issue, if the boy be of the 
same class, and affectionately cfisposed, is considered as a 
'Son given, the gift heiag confirmed by pouring water." 

" He is considered as a son made or adopted, whom a 
man takes as his own son, the boy being equal in class, and CntrltM 
endued with filial virtues, acquainted with the merit of per- 
forming obsequies to his adopter, and with the sin of omit- 
ting them$.” But there ore many conditions befiides these 
fundamental ones? and briefly noticing sqcb of the ruleif 
are indisputable, and universally admitted, I shall discuss 
those which have admitted of doubt ; and endeavour to fix 
such as are uncertain, by citing the authorises in support of 


* See general note by Sir W. igoga, iqppeBded to his tranilation of 
Menu’s Iiutitates ; and tfie text of the AdUjfii PuedM, cited in Jag- 
mndikde INgeit, vol ih. page 47*. 

f Cited in the Digest, voL iL jpege 198. 

X Section 4. $§ 

§ Institutes of Jifipw, Qtejf H US sud U», 

K 
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A widow, if 
in distress, may 
give her son in 
adoptmii. 


And may a- 
dopt,witiL sanc- 
tion of her late 
husband. 


Qualifications 
of the adopt- 

•ng. 


Qf Adoption. 

each. Regarding tbi« particular branch of the law, there is 
not much difference in the doctrine of the several schools j 
the Dattacachandrici and Dattacamimdnsd, the two 
thief authorities on the subject, being respected by all. The 
first text above cited is sufficiently explicit as to the persons 
who possess the right of giving in adoption ; and the only 
exception that has been propounded by the commentators is 
contained in the Dattacamimansd, which refers to the gift 
of her son by a widow daring a season of calamity ; and it 
has been made a question of doubt, whether a widow, even 
with the sanction of her husband, is competent to adopt a 
son ; but her competency so to do is established by the pre- 
vailing authorities. It has been ruled, however, that in the 
case of an adoption made by a widow without having ob- 
tained the consent of her husband, o> m which the adopted 
son shall not have been delivered o\er to her by either of 
his parents, but only by his brother, the adoption is invalid*. 
It is required that the party adoptingf should be destitute 
of a son, and son’s son, and son’s grandson} ; that the party 


• Csae of Taramunee Dibia, v. Deo Narayun Rai, and another, Sud- 
der Dewanny Adawlut Reports, vol. iii, page 887. The same principle 
was recognized in the case of Raja Shumshere Mull, v. Ranee Dilraj 
Koonwur, vol. li. page 169. 

t It has been doubted by Mr. Sutherland, in his Synopsis, whether 
an unmarried person, that is, one not a^nAt, or as we would say, bache- 
lor, is competent to adopt; but he inclines to the affirmative of the ques- 
tion (p. SIS.) In the Precedents, vol. ii. of this work, in the case of 
adoption No, 1, the pundits expressly declared the adoption by such in- 
dividual to be legal and valid, and there is certainly no authority against 
It. The same doubt is expressed, and the same conclusion arrived at, 
with respect to on adoption by a blind, impotent, or lame person. 

} Somaka, cited in Butt. Mim. It has also been doubted by the au- 
thor of the Considerations (p. 150), whether a man having a grandson by 
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adopted should neither he the only nor the eldest nor of \U ^ 

^ doptedpirty- 

an elder relation^ such as the paternal or themidemid unelef ; 

that he should be of the same tribe as the adopting party I ; , 

that he should not be the son of one whom the adopter could 

not have married^ such as his sister’s son or daughter’s son. 

This last rule>boweyer> applies only to the three superior class* 

es, and does not extend to Sudras §. It is a rule also, that 


a daughter can adopt a son ; but there it no solid foundation on which 
such a doubt can rest. It must have originated in the indiscriminate 
use of the word '' grandson'* in the English translations, at applicable to 
tlie daughter's son as well as to the son's son. Mr. Sutherland, in his 
Synopsis, page 212, infers, and justly, that if male Issue exist who are 
disiiuulified hy any legal impediment (such as loss of caste) from the per- 
formance of exequial rites, the affiliation of a son may legally take 
place. In the Summary of Hindu Law, p, 49, It is laid down as a rule, 
that the insanity of a begotten son would not justify adoption by the 
parent ; but to this and other general positions laid down in that work 
1 cannot altogether accede : for instance, it is stated, that the Poonafi 
SJm trees do not recognize the necessity that adoption should precede 
marriage ; that a younger brother may be ado{>ted by an elder one ; that 
the youngest son of a family cannot be adopted, &c. &c. for none of 
which can 1 find authority ; though undoubtedly the wholeof these po- 
sitions may be just when applied to that side of India, as founded on 
the loci} or immemorial custom. 

• Vasishtiui} DutU Ntr, and Menu, Ibid. ; but this is an injunction 
rather against the giving than the receiving an only or elder son in ad- 
option, and the transfer having been once made, it cannot be annulled. 
This seems but reasonable, considering th 4 t the adoption having once 
been made, the boy ipso facto loses all claim to the property of his natu- 
ral family. See Bombay Reports, Case of Huebut Rao, v. Goviiid Rao, 
vol. li. page 75 ; also Elem. Hin. Law, App. p. 82, 83. 

t Dutt Mm. Sect. 2. § § 32. Siidder Dewanny Adawlut Reports, voL 
lii. p. 232. MiU on Inh. Chap. i. Section ll,p. 12. 

:}; Menu, Chap. ix. §§ 168. 

§ Naredag cited in DuU, Nir, 

K 2 
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riues. 


A brotlier’s 
non should be 
preferred. 


Widow ma;* \t1ien a Woman adopts, aha shotddhave the consent of her hna- 
imMiorofkin- band; or according to the law laid down in some authorities, 
to^oi^Stho* the sanction of his kindred*; tiiat where there is a brother’s 
son, he Should he selected for adoption in preference to 
all other ktdivid'aals ; but this id not universally indispen- 
sable, so as to invalidate the adoption of a strangwf. 
DattMduiJtandrici,, Section 1. $$ 32. In the case of Ooman 
Dutt, pauper, appellant, v. Kunhia Singh, it was held, that 
while a brother’s son exists, the adoption of any other in- 
dividual is illegal ; and this is undoubtedly consonant to 
the doctrine contained in the DattacamimAnsd, but it is 
controverted in the Datteicackmdried. It would appear, 
however, that according to the law of Bengal and elsewhere, 
where the doctrine of the latter authority is chiefly followed, 
and where the doctrine of ^factum valet” exists, a brother’s 
son may be superseded in favour of a strange , and even in Be- 
nares, and the places where the Mitndnsa princi]^ly obtains, 
and where a prohibitory rule has in most instances the effect 
But tills Pile of law, so as to invalidate an act done m contravention 

does not mvali- 

d.ate the adop- thereto, the adoption of a brother’s son or other near rela- 
gei. * tivc is not essential, and the validity of an adoption actually 
made does not rest on the rigid observance of that rule of 
selection, the choice of him to be adopted being a matter of 
discretion It may be held, then, that the ipjunction to adopt 

one’s own Sapinda, (a brother’s son is the first,) and failing 
them, to adopt out of one’s own Gotra, ia not essential, so as 


• According to the VyavahdralmitabhattadMaifae'ha, authorities of 
the highest repute among iheMahrattas, which in this respect follow the 
doctrine of the DattaKuAandricd, the sanction of the husband is not re. 
quisite ; but in this respect the authorities above cited differ from most 
others. Bom. Bep. vol. i. p. ISl, and voL ii. p. 76 and 466. See also 
Elem. Hin. Law, Appendix, p. 66, 68,71. 

t Sudder Dewanny Adawlut Reports, vol. iii. p. 144 . 

I Colebrooke, cited in Eletn. Hin. Law, Afpendk, p. 74 and 80. 
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to invalidate the adaption in the event of defWtnr^from tU 
rule. It is lastly requisite, that the adopted wn should 
be initiated m tbe nane and family of iWadcq^gpmrty, 
with tl)e prescribed form and solemiHtioe^* 1C^ adop- 
tion being once completed, the son adopted aK 
to tbe pr(^6rty of his imtaral fanidyt, hut he is estranfei 
from bis own family partially only. For the pnrpq^ d 
marriage, mourning, he is not considered in the light of 
a stranger, and the prohibited degrees continue in full force 
as if he had never been rmnoved. His own bll% have no 
claim whatever to any property to which he may have suc- 
ceeded ; and in the event of a son so adopted, having suc- 
ceeded to the property of bis adc^ting father, ami leaving 
no issue, his own father cannot legally claim to inherit from 
him, but the widow of his adopting father will succeed 
to the property^. He becomes (with the exception above 


^ For an enumeration of the oeramonies enjoined atsnadoption, see 
Summaiy Hindu Lav, p. SO, and fikments Uindn Lav, page 82 et 
seq. ; but the exact observance of these ceremonies is not indiqpensable. 
Dig. vol. iii« p. 244, and filem. Hlnr$iav, App. pp. 101, 108. 

t It has been asserted by the author of the Elements of Hindu Lav, 
that a son adopted in the ordinary vay, though he caoiKift marry among 
his adoptive, yet may one of his naturalT^ations ; but 1 eannot find any 
authority for this doctrine. He seems to have inferredl^m the text 
of Panjata^ Sons given, purchased, and the rest, aho are sons of two 
fathers, may not marry in either family ^ven : as was the cage of Singa 
and Saisira,’’ that adoptedsons not bearing the double relationship might 
do so ; but the inference is clearly untenable. Indeed Mr. Sutherland, 
to whom he refers as his authority, expressly declares in his Synopsis 
(p. 219), that the adopted son cannot marry any kinswoman related 
to his father and mother, within the proh&ited number of degrees, as 
his consanguineal relation endures. 


m 


Mustbehil* 
tiatgd in the 
adopier’ifa* 
mily. 


Effect of a- 
doption. 


His oonsan*. 
g[uineoui rela- 
tives are not 
his heirs. 


* £lem. Hin. Law, Appendix, p. lOi. 
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Exception in 
tKe caee of a 
Dwyanuuhaya- 
na. 


His ihare 
xvltb a son Bub- 
lequently born, 


and with two 
or more. 


lias all the 
rights ot H post- 
humous son. 


noticed) to all intents and purposes a member of the family of 
his adopting father, and he succeeds to bis property, collate- 
rally as well as lineallyf ; but excepting the case of the pe- 
culiar adoption termed Dtoyamvishayana, he is excluded 
from participating in bis natural father’s propertyj. Where 
a legitimate son is bom subsequently to the adoption, he and 
the son adopted inherit together ; but the adopted son takes 
one-third, according to the law of Bengal, and one-fourth, 
according to the doctrine of other schools §. If two legitimate 
sons are subsequently born, then, according to the Benares 
school, the property should be made into seven parts, of which 
the legitimate sons would take six ; and according to the law 
as current elsewhere, into five shares, of which the legitimate 
sons would take four, and so on, in the same proportion, 
whatever number of legitimate sons may be born subse- 
quent! jH- 

A boy adopted by a widow with the permission of her late 
husband has all the rights of a posthumous son, so that a sale 
made by her to his prejudice of her late husband’s property, 
even before the adoption, will not be valid,unle8S made under 
circumstances of inevitable necessity^ : and in the case of a 

t Menu, Chap. ix. §§ 159. 

^ See Precedents of Adoption, case 10, and of Sisters’ Sons, &c. case 
7. Viuiehtha, cited in the Dutt. Mim. and Caty&gam in the Dattaca- 
chandrtcd. ^ 

§ See the case of Srinath Serma, v. Radhakaunt, and Dutt Narain Sing 
and others, v. Roghoobeer Singh, Sudder Dewanny Adawlut Reports, 
vol. i. pages 1 5 and 20. 

II It is laid down in the Dattaeachandriei, that in case of Sudraa, if a 
legitimate eon be subsequently born, he is entitled to an equal share only 
with the adopted son ; pud this rule prevails accordingly in the south- 
ern provinces. 

Case of Ranee Kishermnnee, v. Oodwunt Singh and another, S.D. 

Reports, vol. iii. p. 220. 
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Hindu of Bengal, dying in his father’s Ufetiniewithoatisstte, 
but leaving a widow authorized to adopt a son, ^|jlaohadop> 
tion be made by the widow, with the knowledge and consent 
of her deceased htuband’s father, at any time before he shall 
have made any other legal disposition of the properly, or a 
son shall have been bom to his daughter in wedlock, no snob 
subsequent disposition or birUi shall invalidate the claim of 
the son so adopted to the inheritance'’. 

The above rules relate to a son adopted in the Dattaca 
form. But there is a peculiar species of adoption termed 
Dwyamushayuna, where the adopted son still continues a Dmmu* * * § l»a- 
meinber of his own family, and partakes of the estate both 
of his natural and his adopting father, and so inheriting is 
liable for the debts of each. To this form of adoption the pro- 
hibition as to the gift of an only son does not apply]-. It may 
take place either by special agreement that the boy shall 
continue son of both fathers, when the son adopted is termed 
Nitya Dwyamushayuna ; or otherwise, when the ceremo- OftheiV%o 
ny of tonsure may have been performed in his natural fami- 
ly, when he is designated Anitya Dwyamushayuna ; and in »nd AnUya, 
this latter case, the connexion between the adopting and the 
adopted parties endures only durmg the lifetime of the 
adopted. His children revert to their natural TamilyJ. Hit riiare with 
With a legitimate son subsequently bom, the Dwyamusha~ quenUy bora. 
yuna takes half a share of his adopting father^p property$. 


The question as to the proper age for adoption has been 
much discussed j and the most correct opinion seems to be, 

• Case of Ramkiasen Surkheyl, o. Srimutee DiWo, Ibid. 367. See also 
Colebrooke, in Elem. Hin. Law, App. p. lOS. 

+ See the case of Raja ShumahoreMuU, v. Ranee Dilraj Koonwur, 
S. D. A Reports, vol. ii. p. 169. 

I Ditit. Mim. Sec. 6, §§ 41 and 42. 

§ Dutt. Chand. Sec. 6, §§ 33. 
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tbit there is no defined and onivenutllf ai^licabk rule as to 
^ age beyond ivhtch adoption cannot tidte place, so long as 
the initiatory cerenMuty of toasure, aecerding to one opinion, 
and of inreitiliin^ lutofldfing to t^othw, has not been per-> 

formed to tim of the mtwral father. 

*( ^ 

w 

In the 1kd$a»tmim&nsAt the period fixed beyond which 
adoption cannot take {dace is toe age of five years ; and if 
the cmmony of tonsure have been performed within thatpe* 
riod in the family of toenaturid fatoer, toe sdn adopted can* 
not become a Dattaca in toe ordinary form, but must be 
considered an Aniii/ti Jwyamvsha^una, or son of two fa- 
thers. This can oidy be ejected by the performance of the 
sacidfice teitoed Ptitrvskii, by which toe son is affiliated in 
both famities. 

In the Datiacachmdrica* the period fixi|d for adoption 
is extended, with respect to the three superior tribes, to 
their investiture Urith the characteris^c cords, which cere- 
mony is termed Oopunat/una, and is subsequent to that of 
tonsure, or Chooracurana ; and with respect to Sudras, 
to their contracting marriage. But investiture in the one 
case, and marriage in the other, must be performed in the 
family of the adopting totom'* The periods fixed, however> 
for the investiture of the three superior tribes are different. 


* The differeDM^ opinion wHbrwqeet to this point wnwsfifom a dif. 
ferwea of granunaticSl construction. The tenfi in the wiginsl is Cku- 
dttHf/a, (signifying tonsure and the rest,) which is a compound epithet 
termed BvMrihtt, whito again is divided into two kinds sailed tadgma. 
and ntaiguna, indusive uid exclusive. According to those who adopt 
the fiirmnr construction, adoption is iawfiil even after tonawe ; but not 
BO aceording to those who adopt the latter. He fbrmer construction is 
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' That of a Brahmin should take place whea.he ip pi|pht years 
of age> which may be construed optionally, as aignii^iig eight 
years from the date of conception, or from t)|p date of 'Mrth. 

That of a Cahetrya at eleven years of age, and that of a VW- , 

sya at twelve. But there are secondary periods allowed : ** 

for instance, the investiture of a Brahmin may be postponed Pwi«di«r .. 

until sixteen years after the date of conception; that of a 

Cshetrya mUiA twenty-two years after tlie same dato; and 

that of a Vaisya until twentj'-four years. It should bp.ob- 

served, however, that where tliis ceremony of Oapiu^oeyuna 

has once been performed, an insi^ountabjibarto adoption 

IS thereby immediately created. Its effect cannot, as in the 

case of tonsure' before the age of five years,. according to the 

authority of the Dattacamimansd, be so far neutralized as 

to admit of its being reperformed after the ceremony of 

Putreshti*. 

The authorities being entitled to equal weight in dif- 
ferent parts of tlie country, the only ground of prefer- 
ence must be sought for in the different customs pre- 
vailing in different places. In the province of Bengal, and penod of a- 

in the southern provinces, the more extended period should tlw 

be assumed as the limitf ; tliat being apparently consonant to 

* This has been doubted by the troDsUtorof the Datlaeachmdried 
and JkUtacammdmd, in his Synopsis at the conclusion of that #orh, 
p. 225 ; and he diffidently expresses his inabihty to settle the ques- 
tion, though, ho inclines to the Mgative: but Independeatly of there 
being no authority in support of the^ affimiative of the question, the 
fact that investiture constitutes a second birth is conclusive against it. 

Adoption is permitted on the principle that the adopted son is born again 
in the family of bis adopting father; but this esnnot be where the in- 
vestiture, which causes the second bh^, has already been performed m 
the family of the natural father, . , 

t For the doctrine as to the age (Kf i^ption according to the South- 
ern authorities, see Elements of Hindu Law, page 76 etteq. and Sum- 
mary ditto, p. 50. 
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the received practice ; while in Benares, the DatttKamm&n- 
sd, which limits the period of adoption, should for the same 
reason be follQpred. In layir^ this down as a rule, it may 
be objected, th&t there do not.eihit sufficient grounds for the 
establishment of its accuracy. It is pr(q[>er, therefore, that 
the grom^i of the rule should be stated. In the precedents 
which I have collected, there is no case bearing directly on 
the pobt. Case 2. (which is a Bengal case) does not ex- 
pressly prohibit adoption after the age of five years. And m 
the case of Kerutnarain, versus Musst. Bhobiuesree, (the 
only a4iudicated one for Bengal that I can find bearing on 
the question*,) the prbei^e of the extended limit was fully 
discussed and affinitted. The limitation to the age of five 
years is founded on a passage in the Calirapurdn&f, and 
i'Ule authenticity of that passage is d(>)'.btful. The Dattaca- 
^bhaitdricA makes jio mention of it, though the Dattacami- 
mdnsd does. The latter being a Benares authority, it may 
be proper to apply the limiting principle to that province, 
but not to Bengal or the Dekhap, i^re that principle is not 
only not recognized, but w^ere it is denied, and adoptions 
continually take place at an age far exceeding five years. 
There is no standai^ work on the subject of adoption ex- 
pressly for the Bei^ school; but whenever there is any 
difierettoe of opmionliet^eeit the Dtdducamiminsd and the 
thredol^rineof the latter conforms to that 
of Buagaljfor hs tO'^elEsre to be taken by an adopt- 
ed with a legitimate soof . Otier bstaoees might be cited. If 
it should be considered that tile reasons lere given are insuffi- 
cient to ^arrant the couolusion arrived at, it may at least 
be contended, that it is open to a Bengal pundit to adopt 
either authority, and that the adoption of that which admits 


• Sadder DewMiny Adawlut Rqi^s, toI. i. p. 161. 
t Digest, v<d. Ifi. p. 838. 
j; DSydUhijat 163. 



Of Adliptton. 

tbe more extended limit, as being fW 
strnction, could not be objected to^ 

Considerations on Hindu Lav as cumni il|l^n||»^> 
adverse to tbe exteneion^bf (be luak! He 



in the case of Oopeeibofaun Deb, It was tbb Oj^iui 
the pundits who were cotttulted on bis behalf tb^' 
of his being under tiie ^e of five years was ipffiiqteQSt^ 
He also alludes to anibark the oilfejOf 

narian. v. Musst. Bhobinesree, d^;^^ ,ii)‘ D. jI;. ; 
but, wilb respect to the first, i| may th^t 

there does not apj^r to have 

actually taken ; and, with tesp^t |tf%«'"8eetnl4, ittsbbt 
apparent from what authority the Ve^fk prooeede4 *^6 
author of the Considerations lays it doWn as a second rule][ 
that adoption cannot take place iu any ^ t|ie^ clasies afb 
the ceremony of tonsure shall hare^;|^^:|^i^ermed. ^iProea 
what has preceded, it will appear^ that "* inves- 

titure” should have b^ substituffid^i^^tm word * ton- 
sure and that the focfirine 8hDi:^^miVe*bben qnftlified 
by the provision, that if tonstffe bed been perfomked pre- 
viously to tile fifth year, it might be repeai^^in tto fafiiJly 
of the adopting father, the adopted sou f^eirei^ be<x^j|pdng 
an Amtya Duoyamushesyma. According (o 
an authority of the greatest eminence among (be Matirat- 
tas, the i-estrktion as to age relates ^ly to cases where 
no relatiuoship subsists; hut i^hen a relation, or Sagotra^ 
is to be adopted, no (d>8ta<de e|ists on account of his being of 
mature age, married, Ond faaving a family f. In MithUfi, 

H ^ 

where the CtUrhm^ form of adoption prevails, there is no 

' M .i.> I M - . ■ — 




Adaption ^ 
cfuiiuit take 
place after in* 
vestiture, bttt 
may after urn- 
sure under five 
years. 


Among the 
Mahratkaa, no 
restriction as 
to age of are* 
ktiou. 


Nor in the 
CfUrtma foini* 


t Bombay Re]»orf 0 ; eds L p. 19^ * 

X ^This form of adoption ie whdiy tmknoim m Bengal : but see 
note> Sutherland's Synop* p» 891, and caaaof OomoD Put, v, Kuxihai 
Singh, Sudder Dewanny Adawhit Reports, voL ill. p. 144. 



According 
to ^vbich form 
a brother or a 
father ma^r be 
adopted; 
and a CrUrima 
does not )o«o 
relation to his 
natural familv, 
hut inherits m 
1»oth. 


Adopted by a 
'aridow, does 
not thereby 
Ytecome son of 
the husband, 


andmust hiii 
self consent 1 
the adoption. 


sort of rejitriction, except ae to tribe ; it being requisite that 
the tribe of the adqttmg father and of the adopted son be 
the same. There is no limit as to age, and no condition as 
to the porioOncmee of ceremonies^; ao much so, that Kes- 
huba i!f4ern; intbe Jko^a Puruhithta, treating of this 4|| 
scription of adoption, has dechuntd that a man may adofP 
hie own brotherf , or even his own father. But he, as well 
as bis issue, continues after the adoption to be consi- 
dered a member of bis natural family and he takes 
the inheritance both of his own family and that of his 
adopting father $> Anotiier peculiarity of this species of 
adoption, is that a pemn adopted in this fmrm by the widow 
does not thereby begcotoe the adopted son of the husband, 
even though the adoption should have been permitted by 
husbandll ; and the express const r t of the person nnmi- 
;ed for the adopUnn must be oblaindd during the life- 


The relation ti(tte oftbe adopting ptetyff. This relation of Kritrima son 
oeiui. extends, as has been already observed, to the contracting par- 

ties only; and the son so adopted wlQ not be considered the 
grandson of the adopting father’s father, nor will the son of 
the adopted be considered the grandson of his adopting 


* See the oaseof Kullean Singh, v. Kirpa and another, Sadder De- 
waony Adawlnt Reports, voL i. p. 9. 

t 'Pm reverse of tins opinion was maintained in the case of Balgoo 
Rnnleet Singh, v. Obfaye Narrin Singh, Suddt^ Dewnnny Adaalut Re- 
poets, vol. ii. page 84A ; hut the authorities cited hy the law officers in 
sn|;>ertof the doctrine laid down by them on that occasigm hadrela- 
tltm to the Dattaea form of adiqttioo. 

'If Dig. vol. iii. p. 270. 

I Sadder Dewanny Adasdut Ri^ortS, Voi iii. p. SOT* 

^ Ibid. vol. ii. p. 87. 



Of AdapHm^ 


father. ‘ He does 
euameratidn, according to 


It bas already been observed, thaA a man lybe •»% 

« n’s son, or ami's grandson, is iKot om9Apatentto«dif^^sm^^ a^sMl^ 
id it would seem to follon^, by analiBgy, that il a flil«|i hm 
a son, and the son of an elder son deceased, he glve^e ' . ' 

formerf away in adi^Uon, becdhis be Oan^ be noluddtired 
as the father of one son tmly ; the laits^^lso bMrfigt<f#ards 
him the. relation of a son to (dd hidont* * * § andim^j^, and 
supplying the place of the elder bno: fibihe i)alt!stcanti* 
mdnad, there is a prohibition against the giftofaso% trlxipe 
there are only two ; but the precept is disSttasiye,.«lld 
not peremptory. 


Two persons canm;^t join in the adop^po|i|ofie son. A no^p 
seems to have prevaijbid, dint two brotiie|*j| night adopt tho 
same individual ; hot th^ n J^ntirc^y erroneotts|. 1%e iHipipo- ^ 
sition seems to have^^firo«Meded on a misconstrucdoo of Uie 
following text of Ments : — “ If among several btotbacs of Tvro penm 
the whole blood, one have a son born, Jfs»n,prononnce8 
them all fathers of a male child byjneans t>t that 
But ^at text is not meant to anthorize the astopdon of a •***“*’*• 
nephew even, twt or more brothers. The i^pted son of 
one brother would of coarse ofTerupobbitiosS to the ancestors 
of all, and so far woultipelr^tm the office of ason to then also ; 
but he "would not^hake the of his adopting father’s 
brothers, in the event of their having any nearer heir. 


* vol. ih. p. 97S. r 

t In this easethe dissuasive pnmpt agai>ut giving one of two sons 
would apply, but the adi^tion wMld narerthelen be valid. 

^ ^ Considerations on Hindn tdkw, p, 4TS 

§ Cited in 1%, vol. iii. p, 900. 
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^JDamc0 
goik succeeds 
coUAterally^but; 
Dot to the pfh- 

|>^y of cojr- 


lAttotiwi' |>oiat vhicli'liftls been Om eubject of much discnn* 
sion, is, 08 to wbetber^oi ado^d ^ bjF the Daitaca form 
sucGeeds coUatetr^i a» w<dl a* HaeaUy; but this may now 
befaidy 8aid4A|Ni e^ «(r jpest^.auiS dtloided in the affirma- 
tive, 
baa 

to the prc^rty bf his adqitmg father’s rela- 
iPal tbe doctihae^ belnj^ in o^etdtion to the text of 
Memt^ oi^et be held entitled to my weight*. It should 
be obsowed* howeWt that a son so adi^ted has no legal 
claim to the ^n^ity dif at cognate relation ; for 

in^Buiaff» U a ittwtan on n%>«a Iter father's aidate had devol- 



imiUamkma, m tibe D&ye^hagt 
jffiat Ote sea adopted in ffie Dattaca foi 


Eunpk- ved, ad()|>t a fon with the iteindhisioodf her husband, the son 
so adoutfed win ubt be endtled to sieh e;* ate, on hTs adop- 
titld|jp»otWs^deati|,^jit win go to her father’t brother’s son, 
^ invdefmilit of nearer heirs, Ihis phSnt was determined in a 
case recently deeidOd by iffin eoart iof Si^der Dewanny 
Adawhit t< It is not quite evidentwhjf a daugbter'a adopted 

I' f 

, eon shonld be eadaded rlrom mheriting jthe estate of his 
adopting mother’s father, while ‘a son’s adopted son's right of 
Ssuen for Succeeding odlatmlly has been acknowledged, in al much 
as therdatenod ginndfather<is ei^er^ among the kin- 
p«>p«*y' dredby ^ SiSedn ie^atws; but the reason is, that 
the jo 0y in the lailer ci»e becomes the son of a 

* ' person^rhoao Unei^ ll ^lAitiot iNm ‘^that of the maternal 
^dfather. ^ ^ 




TUs qaesbon his bean amply Oisoussed in the CoMderations on 
ihndu liaw, p. me et «f. See deo esse dF Shamdnmder and Itoo- 
<bmdtand«r, v. Nanylnee Dibia and Romhjdien Rai, Sadder Dewanny 
Adaffhit RepOliS, vol. h p. 809 . 

■* 

t See the cue of Gunga Mya, v, KiSheaSilsl^eindtgffien, Sud> 
der Dewanny Adawlut Reports, voL iU. p. 188. 




Tlie (tifference of opi^OB 
taca should fa« (iongidered vt h«^ UlCliir^ 
or not, arises from a ^^re&ce in th« WOW* 
turn in the twelve dM<R%ttio(a4 of sgWUI f 
jmuitMiiing that Mtm ineiHdedr^ 

^st siT, who are Entitled to iah^ 
maintain that the same law ^wor neili^ Jkim Iiii|(n^<w4w4' 
six, who oan oidy it&erit UnoaKlx.^' 
the several optmons haye been |mtiei»4^ li,^ ^ oi^ 
that work gives his own in Wei«rof I» Sir, 

William Jones’s translation 
Dattaca is milked among the 

jority of the pundits throngliont thh po^^itfhb^emotuc. 
suited on the subject when it was SgitMmd vMhe, 

Court, expressed their opinioni that 
to inherit collaterally'^. The author td* ihil^#hf|Siehehdn-> 
drki, arcording'^to his uOital Oxpedienf of #«eetadHa|^ eon> 
dieting doctrhitNb>*|i«^ 4led^ of the ^^ptesl^n ^ the 
character of the ^(y&i(aiit>-a iMfihf confessed, 

not very precisef. 


AutholitiM 
oited* ^ 


1 

* This questliHi wag ditdoled bjr the oemrt M S|;idder pidwamty 
Adawkt to alltbo oou^ tmjtor it»|<)l4»di0tiofi^to tuteertaia tholaw on 
the point {h}m their See pej^ Ooaeidenitiosg 

on Hindu Ija^- 

decided on tlif 90t|^ Aprjl^aStii eglehHih thig pointy and au 

generally conneelied wit^ tHe of adoptions The oaport was not 
given" with other deddone ef ilve S^edddr Dewimhf' Adawlut of the 
same yeer ; and^from the impeiihlke of the edse^ it may be concluded 
that the ondtideti waa attrihaMMe id 0t^eif«%ht. 
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It is dear^ that a man having adopted a boy, and that boy 
being alive, he cannot adopt another- It is written in the 


The appellant in this case was Gourhurree Kubraj, guardian of 
Sheopershad Chowdree, a minor, against Musst. Rutnasuree Dihia, 
mother of K^oo&a Kant Rai, also a minor. 

The suit was originally instituted by the appellant against Kashee 
Kant Rai, in the Moorsliedabad provincial court, on the Hth of 
March 1814, to recover possession of a three-anna share of the zmin» 
dareej Porguiinah Tahirpoor, and the independent Kismuts Talgachee, 
Jiiggunnathpoor, &c. &c. in snllah Rajesaye. The action was laid 
at Rh. 7051, the estimated annual produce. 

The plaint set forth, that Rajah Mohindernarain had hve sons, viz. 
Ramiiidernarain, Rubindernarnin, Jadubinderanrain, Munneinderna- 
rain,and Oopindernaram, of whom Judubinderna* ?un and the two others 
last mentioned, died without children. On the i .Mth of Mohinderna- 
rain, one moiety of the six-anna share in Pergunnah Tahirpoor, which 
constituted his zmindaree, descended to Anundindernaram, the adopted 
son of Kamindernarain and father of Sheopershad, a minor, andthe other 
half to Dhyrubindernaruin, as heir to his adopting father Raghooinder- 
iiarain, son of Rubindemarain. Anuudinderiiarain Chowdree sold a 
five-pie share of his three-anna portion, and retained possession of the 
remaining portion. Bhyrubindernarain died in 1204, B S leaving Jug- 
dusureehis wife, and Bunmalee Dibia his daughter. Jugdusuree obtain- 
ed possession, and was registered as proprietor of her husband's share ; 
and in the year 1212, B. S.gave Bunmalee, when she was nine years old, 
in marriage to the defendant. Bunmalee died on the 27th of Phagoon 
1213, B. S. before she arrived at years of maturity ; and Jugdusurree 
likewise died on the 17th of Cheyt m the same year. As Mieopershad 
was entitled to perform the sraddfta and to succeed to the property left 
by Jugdusurree, he presented a petition to the collector to be registered as 
proprietor of the deceased’s estate, which was opposed by the defendant, 
ou the plea that Jugdusurree had made a gift in 1207, B. S. of the 2 c- 
nundane and her other property to him and to his wife Bunmalee, to 
which he was therefore entitled: his claim was also opposed by Eshur- 
chundj a person who represented himself to be the adopted son of the 
deceased, and who likewise applied for the entry of his owm name. The 
collector rejected Sheopersliad's application, and ordered the defendant's 
name to be entered for Jugdusurree's^^emiTtdore^^according to the con- 



Of 

DaUacamiminad : “A man deaUtute of avSon is 
one to whom no aon has been born, or whose^ ton baa di^; 


ditioiml deed of gift produced by though coolmry to thQ 
and referred Sheopendiad And Ii«hurdiuild to a dvll 
brought an action in the eoojrt» tilirougli hiaguardmCungyuni^ 
BhadureO) and obtained a decree, trbich waa reversed on appeal by the 
provincial court, and hie eUim aa addled aon rajdeted* Tbia dodtalon 
was subsequentlyafhrmedby theBhdderDewanny'Ad^wlui^w]^ edurt 
passed an order, on the 4th of Fehrnary t81S, direotii^fiheoperdad to 
prefer his claim, as heir, either in the oUkA or provmeiiiit court, to the 
estate left by Jtigdtisuree, when it would bO decided trhether the deed of 
gift produced by Kaahee Kant Rai was tiiUd or not; According to thei 
Shastei^s. Bunmalo^lhia was married to Kgahee Kant in the year 131^, 
B. S. and the deed of gift produced by tl^e de^hda^t bs having been 
executed by Jugdusuree in favour of himself (KoAbeoKAnt) and his wife 
Bunmalee is dated the 23d of Ansar 1207, B« SL JUgdusuree was Uv 
possession of the estate during her lifetime, n|mdy till Cheyt 1213, B. 
S. during which period Kashee Kant Rai Was not competent to 
perform the exeqmal rites) had nothing to do with it, and no mention 
was made of Uie deed of gift. From the condition specified In the said 
deed, it appeared that the gift was made to Kashee K^t and Bunmalee 
Dibia, in the event of the latter becoming pregnant It wb» y ei^ suspi- 
cious, and altogether unlikely that the idea of Bunmalee's pregnancy 
should have been entertained dve years prey|ious to her marriage, and 
inserted in the deed of gift. The instrument by which Jugdusuree be- 
queathed her property on her death to the defendant and Miisst* Bun- 
malee is invalid, inasmuch as she is not empowered by the ShaHern to 
alienate it by sale or gift, and as, moreover, Bunmalee died during the 
lifetime of Jugdusuree, her succession was thereby defeated. Besides, 
by a compromise entered into formerly between Anundindernarain, the 
father of Sheopershad, and Bbyrnb^dernarain, the husbandof Jugdu- 
suree, it was provided, that the estate and property of either of them 
who should die without children should go to the survivor and his heirs ; 
so that, in every point of view, Shc^ershad was entitled to J ugdusuree’s 
property. 

Thedefendaht in answer stated, ftataftAe three of the five sons of Ra- 
jah Mohindemarainhad died without chadren, Rubindernarain, grand- 
father of Bfayrubindemarain; the husband of Ranee Jugdusuree, and 

‘ ’ M 
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for a text of Sounaka expresses^ ** one to whom no son has 
been born, or whose son has died, having fasted for a son> 


Kamindernarain, grandfather (as alledged by the plaintiff) of Sbeoper- 
ehadj became possessed of the six-arma share of pergunna Tahirpoor. 
A moiety, or three-anna share, devfdved at the death of Rubinder- 
naram on Ra^ooindernarain by the law of inhentance, and on his death 
it went to Bhyrubindernarain,and on hia dying without sons to his widow 
Musst* Jugdusuree. The remaining three-anna share descended to 
Anundindemarain, by a gift from RaneeLukhee, widow ofRaininderna- 
raih, and a deed of compromise, alleged to have been executed by Bhy- 
rubiiidernnrain. The property did not go to Anundindernaram by 
right of adoption ; for Ranee Lukhee, after her husband's death, had in 
conformity to his permission, adopted in the first instance, a person 
named Roodurnarain, and on his death, Anundindernaram, without the 
permission of her husband, and in opposition to the Shasfers, on which 
account she had niadeagift to him of beresi te. An adoption of this 
nature has never been recognized by the Ski .. rs, by the usages of the 
Brahmins or other Hindu tribes. A suit was in consequence instituted 
in the «iUah court between Bhyrubindernartiin and Anundindernaram, 
and regularly carried in appeal before the Sudder Hewanny Adawlut. 
The vyavustlka submitted by the Pundit of the zilhh court, which like- 
wise coincided with five legal opinions filed by Bhyrubindernarain, in- 
validated the adoption. The zdlah judge, however, acted on theopinion 
expressed by other Pundits which were submitted by Anundindernaram, 
and passed a decree in bis favour, declaring in that decree, which was 
dated June the 30th, 1795, that the object of Ranee Lukhee in execu- 
ting a deed of gift of that nature, was to secure to Anundindernaram in 
some way, either by adoption or by gift, the succession to her property, 
and that, in the event of any dispute arising after her death on the sub- 
ject of the second adoption, there might be no doubt of her property 
descending to Anundindernarain under the deed of gift. By the deci- 
sion of the superior court, the adoption ofAnundindernarain was ileclared 
illegal, and he was allowed to succeed to the property solely on the 
ground of the deed of gift and the compromise, the authenticity of which 
was not ascertained. Besides, even supposing the adoption to have 
been valid, the person adopted is only entitled to the property of his 
adopting father, and has no claim to the property of his adopting father s 
family or collateral relations. Sheopershad, therefore, could have no 
title whatever to tiie three-anna share of the estate in dispute. The 
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but it seems to be admitted, that a mad baybg a legi> A mkn bkv. 

a . .1 1 . 1 .-/. * i in^ 0 . w»n or an 

Innate son may not only authorize hia to adiopt a acm ndc^ted «oa, 


following, he affirmed, was the true Ktate of the case. It ia the usage 
among Brahroina for a JToo/^n, when he marriea into an infethfr llhmily, 
to receive a large valuable consideration. Accordingly, in 1907, B. S* 
Ranee Jugdoauree, wife of Bhyrubindemarab, who was of an inferior 
family, having agreed to give her daughter Bmnnalee Dihia in marriage 
to hmi (the defendant), who was of the Koofeen caste, tnade a gift of 
her zmtndam and other property to his wife Buumalae Dibia and 
himself, with the knowledge and conifent of all her family, as well as of 
A nun dindernarain. But, in consideration of their youth, she executed 
»n fcramama in the form of a will, in favour of his (the defendant’s) 
father, Kalee Kant Rat, empowering him to ^perinteud and take care 
of the estate during the period of their minority, and died in the year 
B. S- Anundindernarain also lived till ]919> B. B. subsequent to 
the execution and registry of the deed of gift; and,«had he considered 
himself the heir of Ranee Jugdusuree, he would, undoubtedly, have 
opposed the proceeding, either at the time or at some subsequent period 
of his life. He, however, had never done so. On the death of Ranee 
Jugdusuree, (fungaramBhaduree, the plaintiff's uncle, havingpersuad- 
ed Benood Ram Rai, proprietor of a ten-aima share in the above pCTyun.^ 
na, to collude with them, forged an ijazutmway or deed of permission to 
adopt, and a lUbbanama and other documwits, and sued him (the defen- 
dant), first stating that Eshurchunder was the adopted son of the Ranee: 
but their claim was rejected, and, therefore, the present suit (fraudu-i 
leiitly preferred on the ground that Sbeoperehad was the heir, and 


* Page 9. — There is a vyavastha maintaining the opposite doctrine^ 
the authority cited for wliich is a verse ascribed to Menu, though not 
to be found in the Institutes : Many sons are to he desired, tliat 
some one of them may travel to Gya." But this text obviously relates 
to legitimate sons. See the case orGoureepershad Rai, u. Jymala, p. 
136 , vol. I. Sudder Dewanny Adawlut Reports. And Mr. Colebrooke 
observes, in a note to p. Ibid- that the validity of a second adop- 
tion, while another son, whether by birth or adoption, is living, is a 
question on which writers of eminence bave disagreed ; that Jagan^ 
71(1 tha, in his Digest, inclines to hold it valid ; but that the author of the 
Duttacamimdnsd, a work of great authority, maintains the contrary 
opinion. 

M 2 
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may anthorizo 
hi8 wife* to a- 
dopt another, 


• Of Adoption, 

after his deatb^ failing such legitimate son, but also, failing 
the son so adopted, to adopt another in his stead^; and it has 


entitled to the prof^erty alienated by the of the Ranee) was alto- 
gether inadmissible ; inasmuch as the illegality of Anundindernarain a 
adoption invalidated the claim of Sbeopershad to the property of 
Ranee Jagduaiiree; and the Ranee having, before the birth ofSheo- 
pershad, made a gift of her property to him (the defendant) and to his 
wife, it could not be considered us her estate on her death. Besides, 
he had himself, with his own money, paid off a mortgage contracted on 
the estate since the time of Bhyruhindernarain, when it would other- 
wise have been sold. The forgery of the deed of compromise produced 
hy the plaintiif was evident, foom the circumstance of its being dated 
on the 1 Ith of Bhadoon B. S. The suit about the adoption of Anuii- 
clindernarain, pending between Kim and Bhyruhindernarain, his (the 
defendant’s) father-m-law, was decided ir the Rajsliahee zxllah court 
on the 13th of Assarh in the above year, iiteihrards in the provincial 
cemrt, and lastly m the Sudder Dewanny Adav^lut on the 4th of Assin 
]§0@, B. S. Had the deed of compromise been genuine, and in the posses- 
sion of Anundindernarain, he would undoubtedly have brought it for- 
ward in some court of justice. And as the cause between Aniindinder- 
narain and Bhyruhindernarain was pending till 11^08, B S. it was 
extremely improbable that a compromise should have been entered into 
in 1202, B S. Anundiridernarain also was a minor at that time, and 
many suits had been preferred in the civil and criminal court and in the 
collector's office relative to the estate betw'een 1202 and 1213, B. S a 
period of twelve years, during which Ranee Jugdusuree was alive ; but 
no mention had ever been made of the compromise, nor had it ever been 
registered, or before produced. 

Oil the death of the defendant, his wife, Musst. Rutnusuree Dibia, 
mother of Kuronah Kant Rai, his minor son, became his representative 
in the suit. 


• Case of Shamclmnder and Rooderchunder, p. 209, vol. i. Sudder 
Dewanny Adawlut Reports, where it was established, that there may be 
two successive adoptions by the widows of the same man ; and the case 
of Musst* Solukhna, u. Ramdolal Pande and others, p. 324. voL u 
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also been ruled, that aathority to a wife to ad^t, fe the event failing «uch 

Bon« 

of a disagreement between her and ason o£ the husband, 


The plaintiff, in replication, maintained that Ramindemarain, grand** 
father of the minor Sheopershad, and hia brother Rubindemaraio^ lived 
together aa members of an undivided family. RubindertiaraiU died 
leaving a son, Raghooinderaarain, his heir ; and Ramindernarain died 
leaving his widow, Musst Lukhee Ishuree, to whom He granted permis- 
sion to adopt a ion. In Kartik 1170, B« S. Raghooindernarain died 
leaving a widow, Musst. Sirsuttee, who with Lukhee Isburee, the grand- 
mother of the minor Sbeopershad, enjoyed joint possession of the Mtate. 
XIu88t Sirsuttee adopted Bhyrubindemarain, entered his name jointly 
with that of Lukhee Ishuree in the collector's office, and died in 
B S , and the grandmother of Bheopershad died after having adopted 
Anundindenmrain according to, her husband^s permiasion, put him in 
pobsosbion of the estate during her own lifetime^ and by means of an 
ap[)licaiion effected the registry of his name instead of her own. Bhy« 
rubinderiiarain afterwards instituted an action, on the ground that the 
adoption of Anundindernarain was illegal. By the decisions, however, 
of the aitlhh and provincial courts and of the Sadder Dewanny Adaw- 
lut, the adoption of Anundindemarain was held to be valid, and a decree 
passed in his favour. There could, therefore, be no doubt of Sheoper- 
shad's title, and of his being the Pindadhikar, or person entitled to per- 
forin the exequial rites of Jugdusuree and Bhyrubindemarain. As 
Kalee Kant liai, father of Kashee Kant, the defendant, was adopted by 
Kibhen Kant Rai, and according to the Sha$ten the distinction of the 
Koofeen caste is lost on the adoption, and as the dignity of the ancestors 
of Mohindernarain (who were Rajahs) was superior, the allegations of 
the defendant relative to Jugdusuree having given her property to him 
on his marriage with her daughter, in consideration of his rank, were 
evidently false, inasmuch as from the time of the ancestors of Mohin- 
dernarain, Ramindernarain, and Anundindernarain, connexions had 
subsisted between them and the Jfoofeen Brahmins. No one ever gave 
his whole estate to his daughter and son-in-law ; but it is both the 
law and usage, that if a person dies without male issue, his estate will 
not devolve to his daughters, or daughters’ sons, but only to the de- 
scendants fmm the same grandfather. In accordance with this custom, 
on the death of Indemarain Rai without male issue, his estate did not 
go to Ramsingh, his daughter's son, who was alive, but to the persons 
descended from the same grandfather as himself. The truth of all 
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then living, will not av^il ; though authority to adopt, in the 
event of that son’s death, would be valid^. It is a disputed 


these representatbus will be esUblished on inquiry. If the father of 
Sheopershad had been aware of the gift alleged by the defendant, he 
would certainly have oppoeed it. It in lingular that the deed of gift 
deolaree, that the gift is made for the performance of exequial ceremo« 
Dies, and stipuhiea that Ranee Jugdasuree shall, during her lifetime, 
retain possession of the above estate, and have the power of alienation 
by gale or gift As, therefore, the Ranee enjoyed possession of the 
estate, and retained the power of disposing of it by gift or sale ; and 
did, sabsequently to the execution of the deed of gift, give, in the 
exercise of her proprietary right, dewotter and bruhmoler lands to 
many persons, and the donee did not obtain possession of the lands 
given to him, it did not clearly appqaff with what view the will in 
favour of the defendant's father was executed, or what law legalized a 
conditional gift of the above nature, or how, B nmalee Dibia having 
died childless in the lifetime of her mother, ti condition relative to 
the performance of exequial ceremonies could liold good« 

The rejoinder of Rutnusuree Dibia set forth, that as both tlie donor 
and the donee were dead, and the property given had descended as an 
hereditary estate, the claim of any person thereto was inadmissible 
according to the Shasten; and that her son, as the Pindadht^aroC 
Bunmalee Dibia, was undoubtedly entitled to her property. 

On the 13th of June 1817, the second judge of the provincial court 
dismissed the claim with costs, on the ground of the iij/avMha submit- 
ted by the pundit of the court, which declared that an adopted son was 
entitled to the property of his adopting father, not to that of his adopt- 
ing father’s collateral relations ; that a woman had not the power to 
adopt a second person on the death of an individual whom she had pre- 
viously adopted, with her husband's permission ; and that, tlierefore, 
Amindindemarain,and consequently Sheopershad, were not entitled to 
the property in dispute ; and that the deed of gift executed by Jugdu- 
suree in favour of Bunmalee Dibia and Kashee Kant, her daughter 
and son-in-law, was valid. 

Case of Musst. Soolukhna, t’. Randoolol Fande and others, voU U 
p. 335. 
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point, whether a widow bavtair with the sailCtwftof herhus- But whether 

* > , she can with- 

band, adopted one son, and such son dyintf, she is tt liberty out »uoh esnc. 

> tion, is dispu- 

— ■ ■ . ted- 

The appellant being dissfttiefled with tlda decision^ appealed to the 
court ofSudtler Dewanny Adawlut, laying his claim at Rs. 15,151, three 
times the mdder jumm of the lands in dispute. 

Eshurchunder Rai, the person claiming to have been adopted by Ila«i 
nee Jugdusuree, presented a petition to the following effect. 

The suit instituted by Gungaram Bhaduree, your petitioner s guar** 
dian, against Kashee Kant, to effect the reversal of the acting collector's 
order for the registry of Kashee Kant's name us prr^rietor of a three* 
anna share in zemindaree Pergunnah Tahirpoor, was decreed by the 
judge of zillah HRjshahye. This decision wm, however, reversed in the 
provincial court, and the order of the provincial court was affirmed on 
the tth of February 1813, by W* E. Rees, Esq. formerly acting judge 
of the Sudder Dewanny Adawlut. On your petitioner making fTequent 
applications for redress to the former judges of this Court, he was in« 
formed by Mr. Han ngton, that when the cause of Sheopershad Chowdreo 
came before the court, they would take into consideration your petition- 
er s case, and decide upon it. As your petitioner s adoption is establish- 
ed by the papers in the case of Sheopershad, u. Kashee Kant, (No. 1779.) 
your petitioner hopes, that when the above cause oomes before you, you 
will take into consideration the present petition, and the papers hied on 
the former trial, as well as the petitions for a review, and the vyaviUitkas 
of the pundi/A of this court hied in the cause of Ranee Suromunee and 
others, and afford him redress." 

The case having been brought to a hearing before the second judge, 

(C. Smith,) all the pleadings and exhibits of tiie parties were perused, 
as well as two petitions presented by Eshurchunder Surma, two oyo- 
msthas of the pundits of this Court, one in the case of Bijia Dibia appel- 
lant, V. Unnapooma Dibia, respondent, the other in the case of Sham- 
cbunder Chowdree, and Rooder Chunder Chowdree, appellants, v Na- 
rainee Dibia Chowdrain and Ramkishore Rai, respondents, and the 
interrogatories of this court to the aforesaid; the papers of 

the Rajshahye zillah court, the provincial court, and the Sudder 
Dewanny Adawlut in cause, (No. 846,) of Gungaram Bhaduree, guar- 
dian (if Eshurchunder Surma, appellant, o. Kashee Kant Rai, re- 
spondent, and the decrees passed by all those three courts therein. 

Copies of two vyavasthas of the punAUs of this court filed by the ap- 
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to adopt another without having received conditional permia- 
flion to that effect from her husband. According to the doc- 


pellAni'B vakeel, and the proceedings in three different suits, viz. Bijia 
Pibia, appellant, e. Unoapooma Dibia, respondent ; Sohun Lai Khan, 
appellant, v, Aanee Siromunee, respondent; and Eshurchunder Paul 
and others, appellants, o. Kishen Govind Sein, respondent. 

The vywOBiha of the punditi in the case of Sharochunder and Rooder« 
chunder, delivered on the 2l6t of August 1807, was to the following 
effect. 

Q, Subsequently to the death of Kishen Kishore, his senior widow 
had adopted Nundkishore as a son, and, on the death of the son so 
adopted, the second widow of the said Kishenkishore adopted an in- 
dividual called Ramkishore, who is still living ; under these circum- 
stances, Joogulkishore, a person adopted by Kishengopaul, the uterine 
brother of Kishenkishore, and his half brother Lucbminaraih's two 
sons, Sham chunder and Booderchunder, claim i I/o property left byNund-* 
kishore and Kishenkishore : Now supposing the adoption of both the 
sons to have been proved, in this case, which of the claimants is or are 
entitled to inherit the property of Kishenkishore and Nundkishore ? 
and does an adopted son succeed collaterally as well as lineally ? 

R, The property, whether consisting of moveables or immoveables, 
belonging to Kishenkishore, deceased, who left no issue of the body, 
will devolve on the son whom his younger widow had adopted according 
to the mode prescribed by law. The uterine son adopted by Kishen- 
kishore's brother and his half brother's sons have no right of succession. 
The property of the deceased Nundkishore, in default of issue of his 
adopting mother, will devolve on the adopted son of his step-mother 
whom she adopted with her husband's sanction, provided he be endued 
with the requisite qualities, and able to benefit bis parents by performing 
the (Nttf/aJ indispensable and fixed observances, (NimMtiku ) casual 
rites, ( Camya) supererogatory works (which are performed at pleasure, 
hr through the desire of some advantage), (EeeiA ) essential ceremo- 
nies, as ablution, inveititure, &c. (PoarttaJ acts of pious liberality, as 
digging a well, planting a grove, building a temple, &c. and so forth, 
prescribed to his own tribe. In this case, the surviving adopted son 
(of the second widow) being a nearer sapinda to the deceased son ad- 
opted (by the eldest widow) than the other relations who claim, he 
wfll succeed exclusively to the property, and the kinsmen will have no 
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trine of the Dattacnnumanm, the act would clewly be die- Doctrine of 

Jiiganiidtha* 

gal; but holds that the second adoption in such 


claim. Tliis opinion ife. coiisoniint to the doctrine of Menu, Ooutama, 
and Boudhtnfnna, ttie first of whom liolds the firtit rank aiuonjj lej^isla- 
tors ; and the doctrine is also consonant to the Munwartha Mooktavuli, 
Dailacammanaiiy Vi^mdahhangtn navu, Raindtaira, and other authori- 
ties. 

Anthoritxes — The text of Demla cited in the Ddyaiatwa and other 
tracts . All these sons are pronounced hens of a man who has no legi- 
tim<ite issue by himself heijot ten.” The passag-e of YdjnyawaJnja cited 
in the Diigntatwa and othei law huoks “ The wife and the daughters, 
also both parentsj brothers likewise.” 

Of him who hvives no son, the father sh.dl take the inhentance, or 
tlie hi othei s ” Menu The te-vt of Vnimpati cited by Ragkumndann, 
and othei h — Menu holds the fiist lank among legislators, because ho 
lids expressed in his code the whole sense of the Vtdus : no code is ap- 
proved winch contradicts the sense of any law promulgated by Menu** 
I'he text's of Menu laid down in the and other tracts : — 

“ Of the twelve sons of men, whom Memi, sprung from the self-exist- 
ent, has named, six are kinsmen and heirs, six not heirs, except to their 
own fatfior, but kinsmen. The son begotten by a man himself ni law- 
ful wedlock, the son of his wife begotten in the manner before mention- 
ed, a son given to him, a son made or adopted, a boii of concealed birth, 
01 whose real father tannot be known, and a son rejected by his natural 
parents, ere the six kinsmen and heirs.” “ Menu, sprung from the self- 
existent litafifm, and first of the fourteen Mmuft; among these twelve 
sons of men whom he has named, the first six aie pronounced kinsmen 
and heirs to collaterals, the result is, that, as kinsmen, they offer the 
funeral cake and water to Sapindns hud Samarndfivaa, and, as heirs, they 
succeed to the heiitage of their collateral relations, on failure of male 
issue, as well as to the estate of their father.” This is the explanation 
of CuUucabhatta. The following texts are laid down in the Ratnucara 
and other tracts. Oautama. The son begotten by a man liiinself m 
hu^l wedlock, the son of a wife hegotten by an apimntcd kinsman, a son 
given, a son made by adoption, a son of concealed birth, and one rejected 
by his natural parents, are sons who inherit property. The son of an 
unmarried girl, the son of a pregnant bride, a sou by a twice-moined 
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case would be valid, the object of the first having been defea- 
Of Bengal. teJ, According to the authorities which are followed in Ben- 


woman, the son of an appointed daughter, a son self-given, and a son 
bought, claim the family of their adopting fathers/' 

Soudhdyana Participation of wealth belongs to the son begotten by 
a man himself (n lawful wedlock, the son of his appointed daughter, the 
son begotten on his wife by a kinsman legally appointed, a son given, a 
son made by adoption, a son of concealed birth, and a son rejected by his 
natural parents. Consanguinity, denoted by a common family appellation, 
belongs to the son of an unmarried girl, the son of a pregnant bride, a 
son bought, a son by a twice-married woman, a son self-given, and a 
son of a priest by a Sudra** Although Jimutavahana, Raghunandana, 
and others, explaining the text of Devala cited in the Ddyabhdga, has not 
reconciled the dispute in regard to the givi » son and the rest being 
heirs to collaterals or otherwise, yet it should not be therefore supposed 
that the given son has no right of collateral succession. The difference 
of opinion may be reconciled by referring to the distinction of the adop- 
ted son lieing f Sugoona ) endued with good qualities, or ( Nirgoona ) 
not so endued. This is the doctrine contained in the Ratndcara and 
other authorities ; and it must be admitted that the given son and the 
rest who are endued with good qualities, are entitled to succeed both to 
the adopting father and his kinsmen. 

** It is also proper to affirm, as intended by that expression, that sons 
given and others, being virtuous, are entitled to the inheritance and so 
forth, in preference to a son by a twice-married woman or the like, if he 
be destitute of good qualities ; but if all be destitute of good qualities, 
he who is superior as nearest allied by birth, shall take a full share of 
the paternal estate, and the rest shall hpve the portions allotted to them 
in the Brahmapurana and other works. The maintenance directed 
must consist in the receipt of such a share ; else the seeming contradic- 
tions in the texts of Menu and others, and of Ydjnyawakya and the 
rest, could not be well reconciled. But some argue, from the concur- 
rent Import of the text of Devala, that the text of the Brahmapurana 
also relates to sons given and the rest, who are inferior in class to their 
adoptive iBihm^^Vivddabhangdmava. 

The vyavasthd in the case of Bijia Dibia agidnst Unnapuma Dibia, 
was to the following effect 
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gal and Benares, a woman is competent, after the death of And Bmam, 
her husband, to adopt a son, provided he gave her permission 


Q. Tarnee Choudhrain havings at her husband's deaths taken pos- 
session of his entire property, real and personal, selected for adoption a 
boy named Kalikant, with her late husband’s sanction. It appears from 
the deposition of a witness Bhowaniahunker, adduced by Kalibhairub 
and the said Tamee (who were defendants in this cause) that Kalikant 
died previously to the celebration of the ceremonies prescribed for adop- 
tion , but It appears from the statement of the plaintiff Bijia Dibia, that 
the boy died subsequently to his adoption^ A few years after his death, 
the said Turnee assigned over all the property which she held in her 
pussession to her junior daughter’s son (Kalibhairub), whilo her senior 
daughter was living and had a daughter. Subsequently the senior 
daughter was delivered of a son, who laid claim to a moiety of the pro- 
perty disposed of as above stated. Under these circumstances, was the 
said Tarnee, according to the law of Bengal, competent to give away 
all her husband's property to her daughter s son, while she hod another 
daughter living, and is the deed of gift in sucli case valid and binding > 
Supposing the adoption of Kalikant to have been actually made in this 
case, was she (the said Tarnee) competent, after the death of such 
adopted son, to dispose of her adopted son's property by deed of gift 
in favour of her daughter’s son ? 

R, A widow, Without sanction of her husband's representatives, is 
incompetent to make a gift of his property which had devolved on her 
by right of inheritance, and the deed of gift i^hich she made cannot be 
considered ns valid or binding. No adopting woman is allowed to dis- 
pose of her adopted son’s property which liad devolved on her at his 
death, by a deed of gift in favour of one heir, while there is a possibi- 
lity of the birth of another. This opinion is conformable to the Ddyo- 
bhaga, Ddyanirnaya, Ddyaruhasya, yyaimthdmuva, DdyatatvoUj Z)dya- 
nirnaya, and other authorities current in Bengal. 

Authorities. — But the wife must only enjoy her husband's estate after 
his demise. She is not entitled to mako a gift, mortgage, or sale of it." 
Thus Caty/tyana says : “ Let the childless widow, preserving unsullied 
the bed of her lord, and abiding with her venerable protector, enjoy 
with moderation the property until her death. After her, let the heirs 
take it." “ Abiding with her venerable protector that is, with her 
father-m-kw, or others of her husband’s family, let her enjoy her hus«- 

N 2 
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And weitfirn to do SO during his lifetime ; and, according to the law of 

provinces. 

the western provinces, with the sanction of the husband’s 


band’s estate during her life; and not, as with her separate property, 
make a gift, mortgiige, or salcf of it at lier pleasure The Duyahhoga. 
It is laid down in the Ddyamrnaya, that “ no widow is competent to 
make a gift, or mortgage, or sale of her husband’s property, except for 
the sake of performing his exeqmal rites, or other necessary purpose; 
and she residing with her husband's family, is entitled to consume only 
such portion of his estate as may suffice for her subsistence. 

For women, the heritage of their husbands is pionoiinced applicable 
to use. Let not women on any account make waste of their husband’s 
wealth. The Bharata. By the word “ waste’* it is meant, that a woman 
cannot make a gift, sale, or other alienation of her husband’s property 
at lier pleasure. The Dayaruhasya. 

“ The property of a person dying, leavr g neither son, son’s son, 
nor son’s grandson, goes to his virtuous widow ; but «be cannot make 
any alienation, as sale nr the like, of such property, excepting foi tlio 
purpose of promoting her liusbarid’s spintii tl benefit by giving a p*u t 
of it, or for the purpose of soMng her own life.” The Fi/av(ath(n uava 

The text of Ndrcda laid down in tlie Duyarnliafiya : — Every fioit 
of contnu't made by a woman, not in a time of (iKtress, is null and 
void, particularly the gift, mortgage, and sale of the house and field ” 

The word vife” is employed as a term of general import and im- 
plies, that the nile must he understood as applicrilde generally to the 
case of a woman’s succession by inheritance. Tlie Duyahhoga* 

The following passage is cited in the Duyahhuga and Duyaralmya : 

‘‘ They who are born, and they wlio a’e yet uiibegotten, and they wlio 
are actiiHlJy in the womb, all require tlie means of support , and the 
dissipation their hereditaiy maintenance is censured ” 

The second judge recorded his opinion on the 2d of January, 1821, 
in tliese terms •-- 

I am of opinion that neither of tlie parties in the present case are 
entitled to the property left hy Ranee Jugdusuree, in as much as it 
has been established that Esbiirchiinder Chowdree, the appellant in 
tlie cause (No. S4C.), is the rightful heir. The proofs m favour of 
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kindred, after Ins death ; those authorities contending, that Reason of 

the doctrine. 

altholigh a woman cannot of lierself perform the ceremonies 


such a conclusion are fully detailed in my proceeding of this date. If, 
m concurrence with me, the Court, after admitting a review of judg-* 
merit in case No. 840, reverse the decisions of this Court, and of the 
prttvincuil court, and aflirm the decree of tlio llajshaliye zillnJi court, 
it will be necessary to affirm the decree passed by the Moorshedahad 
pro\ inci;il court in tins case If, however, on the contrary, they uphold 
the deciee passed by this Court on the tth of February, 1813, I con- 
HidiT the title of Slioopershad (/howdree (the appellant) to be, accord- 
ing to the Shaatonj undoubtedly supeiior to that of Kasheekant Rai, 
the respondent’s father. For K.isheekant llai only stood in tlie rela- 
tion of a son-iii-law, which ceased on his wife's dying without iJnldren 
during her mother’s lifetime, and his claim under the conditional deed 
of gift IS altogether inadmissible according to the law of inheritance , 
inasmuch as the condition wuis cancelled by the death of the person on 
whom the fulfilment was enjoined, and on failure of llanee Jugdusu- 
ree's own ami adoptinl children, Sheopershad Clwwdree, the appellant, 
appeals the only person who has any title to succeed as heir " lender 
these ein'umstances, tlie second judge recorded his opinion, that the 
Court should either admit a review' of judgment m Kshurchunder 
(’howdice’ft (‘ase, leversing the decrees of this, and oftho proi mcial court, 
ami affiimmg the decree of the Uajsliahye zillok comt, dated July the 
IHOH, and uphold (he decision of the first judge of the Mooisheda- 
had pioMiuial couit, dated dune I3th, 1H17, dismissing Slieopershad’s 
ilaim, and making the losts of all courts pa\alilc by tlie paitics respec- 
ti\ely , or that tliey sliould rejeet the appluation for a ie\ie\v in ease 
No 81(), and, affirming this Court's deeiee dated tlie dth of Feluu.ii}' 

1 H13, should reverse the decision of tlie first judge of the Moorshedahad 
provincial court, and award to Sheopeisliad Cdiow'dree a three-, iniM 
share of zemmriaree jmfjunnah Tahirpoor, wnth mesne profits foi tin* pe- 
riod during w'hich it had been m the possession of Kasheekant Iho 
charging the costs of both courts to tlie respondent. 

The case was next hi ought before the thud and officiating judges, 
(S T. Goad and W. Dorm ) Their proceeding of the 8th of Febiu- 
aiy was to the following effect. 

“ It appears that the ajipellant lays claim to a three-anna share ni the 
zemtndaree of pergunnah Tahirpore, which was in the possession of Ranee 
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requisite to adoption, yet that there is no objection to her 
calling in the assistance of learned Brahmins, as is practised 

Jugdusuree, who died in 1213 B S. The Ranee was seized of the three- 
anna portion in dispute on the death of her husband Bhyrubinderna- 
rain in the year 1201 B S. who left no male issue and only one daughter. 
The daughter also died at the age of nine or ten years, after her mar- 
riage with the late Kasheekant Ilai, the respondent's husband. The ap- 
pellant maintains, that the share in dispute, being the estate left by Bhy- 
rubindernarain the husband of Jugdusuree, descends to his heir, and as 
he is the son of Anundmdernarain, Bhyrubindernarain’s uncle, who was 
adopted by Kancc Sirauttee, and was likewise the second adopted son of 
Ranee Lukhee, he is entitled to it according to the law of inheritance. 
The respondent contends, that Ranee Jugdusuree transferred the above 
estate to her daughter and the husband of that daughter by a deed 
of gift executed on the 23d of Assarh 1207 B S. under the expecta- 
tion that her daughter would bear a son, an stipulating that she (the 
donor) should remain in possession of the Ihm is during her lifetime, as 
she accoidingly did for six or seven years, am^ she opposes tlie claim pre- 
ferred on the grounds of hereditary right by the appellant. 

1st. Because the adoption of Anundindernarain by Ranee Lukhee, 
the ^ife of Ramindeinarairi, had not taken place according to the 
Shasters. 

2d Because, even if the adoption of Anundindernarain had been 
legal, the appellant’s claim to succeed as heir to the estate of Bhyrubin- 
dornarain and Ranee Jugdusuree was inadmissible according to the 
Shmtm, inasmuch as he could not claim relationship with the husband 
of Ranee Jugdusuree through the adoption of his father 

But with respect to the objections urged by the respondent to the le- 
gality of Anundinderiiaram’s adoption by Ranee Lukhee, in conformity 
to the permission of her husband, it is ouly necessary to state thatAnund- 
indernaraiii died m 1212, B. S, till which time he was in possession of 
his adopting fiither s estate, and that it appears from a decree passed by 
this Court on the 28th of September 1801, in the case of Ranee Jugdu- 
suree, appellant, v. Anundindernarain, a minor, respondent, that 
several objections raised to the adoption of Anundindernarain were 
overruled at the time by this Court, and the adoption declared to be 
valid. Bhyrubindemarain, moreover, the husband of the appellant 
upon that occasion, admitted the legality of the adoption. Adverting 
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by Sndras nn similar occasions. But according to the doc- 
trine of Yachespati, whose authority is recognized in Mithi- 


Doctrine of 
the 

school. 


to the foregoing circumetanees, the Court do not consider that the 
respondent is authorized, after so great a lapse of time, now to call in 
question the legality of Aoundernarain's adoption. And as it is evi^ 
dent, from several former vyava^thda, that the deed of gift executed by 
Ranee Jugdusuree for her husband's estate, to the possession of which 
she had succeeded on his dying without male issue, is perfectly invalid, 
it only remains to ascertain whether now the appellant is, according to 
the Hindu law, entitled to the estate in dispute as heir/' 

A copy of this proceeding was accordingly ordered to he laid before 
the punditftof the Court, together with the genealc^cal table furnished 
by the appellant, to enable them, after a due consideration of their oon« 
tents, to submit within a fortnight a vyam^thd consonant to the Hindu 
law as current in Bengal, in reply to the following question. 

Q. If the deed of gift produced by the respondent be illegal, and at 
the death of Jugdusuree her husband's heirs had the right of succee^* 
ding her, in this case, is the appellant, according to the law of Bengal, 
entitled to the property in question by right of representation or other- 
wise? 


R. Although Bhyrublndemaroin should have died leaving no issne 
but a daughter, and his property should have been enjoyed by hJs wi- 
dow .fugdusuree during her life, and the deed of gift (produced by the 
respondent) of all her property in favour of her daughter and her hus- 
band he illegal, yet on her demise, her property, even though it he sub- 
ject to the succession of her husband's heirs, will not devolve on the ap- 
pellant ; for he cannot claim it by right of representation, as he being the 
son of Anundindernarain, the second adopted son of Lukhee Dibia, 
does not hold the rank of SajtindcL A person according to law may 
desire his wife to adopt his son, but neither by law nor custom can he di- 
rect her to adopt one, and after Kis death another. The second adop- 
tion by the widow must be considered as iUegal, and the adopted son 
cannot thereby rank in the relation of a Sfipinda; and it follows, a/br- 
tiori, that the appellant has no tie of relationship with the deceased, 
when his fkther is debarred from that right. It appears in the question, 
that Bhyruhindemarain acknowledged the adoption of Anundindema- 
rain ; and the Court, having rejected the objections escpressed on the sub- 
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la, a woman cannot, even with the previously obtained sanc- 
tion of her husband, adopt a son after Ins death, in the Daf- 


ject, admitted the adoption to be good and legal The ruling authority is 
independent, and niay act according to its pleasure , but according to 
law, the second adopted son can be entitled to inherit tlie property of 
the individual only by whom he is adopted, and cannot inheiit the prti- 
perty of his adopting parent's Saptndas, This opinion is consonant to 
the Battacamimdnsa, Dattacachandncdi Vpavahuramdtncd, and other 
authorities, as current in Bengal. 

Authonlies . — The texts laid down in the above authorities . By a man 
destitute of a son only, must ^ substitute for the same always be ad- 
opted : with some one recourse (Yafimattasmat Prayafmtus ) for the sake 
of the funeral cake, water, and solemn rites." “ The funeral Crike tlie 
“ Srmihai or funeral repast." ‘‘ Water ;"th' > is, the presenting water in 
the two united palms, and so forth. “Solemn ritea:" meaning ntcs in ho- 
nour of the deceased, cremation and the like. These are the cause ( /letu,) 
The reason, occasioning the adoption, is the cause This, ti om being 
used in the singular number, shews that these ceremonies, collectively 
are the cause, and nut individually ; and consequently, the meaning is, 
that there is not a distinct affiliation, severally for each ; but one adop- 
tion onIv> on account of the whole : for, on default of a son, tlie failuie 
of the oblation of food and other rites is the consequence." The Dai- 
tacamwidnsd. 

As, in their proceeding of the 8th of February 1821, the Court did 
not require the pundits to give an opinion as to the legality or illegality 
of the adoption of Anuudindernarain, they were directed to refrain from 
all consideration of the ments of that question ; and taking for granted 
that it was legal, and that Anundindemarain was the adopted son of 
Ranee Lukhee, wife of Rammdernarain, to submit, within three days, a 
K[»ecific answer to the question proposed in the proceeding of the above 
date. It was added, that the Court would again take into considera- 
tion what ivas stated in their former vyaimthd relative to the adoption 
of Anundindemarain, after their delivery of the second vyavasthd. On 
the 21st of March 1621, the required reply was submitted, and was to 
the following effect. 

Supposing the Court to determine that the adoption of Anundinder- 
narain by Ranee Lukhee, the widow of Ramindetnarain, waa valid, yet. 
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taca form; and to this prohilntoiy rale nuiy be traced the Of the 
origin of the practice of adopting m the CWMma form, 


as it was a second adoption, he ( Anundindetnarain) could not be coa«i«« 
dered a Soj^nda of Bhyrubindemaraln, nor a ^(ioH could hi* im 
Sbeopershad be considered a Si^pinda of the said Bhj^rubindernaxaiiu 
Therefore, if, after the death of Ranee JugdusuTee, Uie widoir of 
Bhyrubindemarain, the property which had devolved on her i* to de« 
scend to her husband's heirs, Sheoperdiad cannot have any Hght of 
succession." % 

As it appeared that the punditi had etitt not given an explicit reply to 
the question propounded by the Court in their proceeding of the 6th of 
February, they were directed to give their opinion de ntm, taking for 
granted that the adoption of Aaundindernaraia was valid and unotijeo* 
tionable in every respect, and as if Anundindernandn were the sole 
adopted son Of his adopting father ; and the following was the purport 
of the third vyavasihd, submitted on the 3d of April 18S1 : That if An-* 
undindemarain was the sole adopted son of his adopting father, and 
there was otherwise no question as to the legality of bis adoption, in 
such case he must be considered aa a member of the Oetra of his adop- 
ting father, and legdly entitled to the property of his adopting 
father's Sapindoi; and in the event of there being no nearer 
to Bhyrubindernarain than the appellant Sbeopershad, in such case the 
said appellant must be considered entitlecf to the estate. The pundiU 
opinion proceeded in the Adlowing manner: —This opinion is conformable 
to Menu, although the Court directed that our should be deli- 

vered according to the law of Bengal ; and of all the authorities, theDdya-^ 
hhdga is there most prevalent: and, althotigh it is the opinion of </f7»7/^n« 
mliana, quoting the text of Devala, and adoptinghis order of enumera- 
tion, that the son affiliated in the Daltaca form is not an heir of colla- 
teral relations ('Sapindas, &C.J, nevertheless, as mmy vyavasthds have 
been delivered in the Court establishing the adopted sou's collateral 
succession according to the law promulgated by Menu, this opinion is 
^ delivered according to the same law« 

AuthorUwe.’^Mmu : ** Of the twelve sons of men, whom Menu, 
sprung firom the self-existent, has named, six are kinsmen and heirs ; 
six not heirs, msept to thdr own father, but kinsmen. The son begotten 
by a man himself in tawfiil wedlock, the son of his wife begotten tn the 
manner before mentvmed, a son given to him, a son made or adopted, a son 
of concealed birth, or vhoee reai/ather oamuH be knmn, and a son reject- 
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Critrimaform. which is there prevalent. This form requires no ceremony 
to complete it, and is instantaneously perfected by the offer 


ed by hia natural parents^ are tbe sir klofimen and heirs/' Commentary 
on the text of Menu by Bakmbhatta : “ Menu, sprung from the self- 
existent Brahma, and first of tbe fourteen Menus ; among those twelve 
sons of men whom he has named^ the first six are pronounced kinsmen 
and heirs to collaterals: the result is, as kinsmen^ they offer the funeral 
cake and water to Sapindas and Satnanodacas ; and as heirs, they suc- 
ceed to the heritage of their collateral relations, on failure of mule ibsue." 
The text of Menu laid down in the Dayabkdga, Ddyatatwa, Ddya- 
and other authorities : ^*To the nearest kinsman (Sa^ 
pindaj the inheritance next belongs/* 

On the receipt of the above vyavaethd, the* Court observed, that 
from this vyamsthd it appeared, that in consequence of the death 
of Ranee Jugdosuree, widow of Bhynibindernarain, without male 
issue, in 1313 B. 6* her hu8band*8 estate* which had been enjoyed 
by her during her lifetime, would dest i^hd to her husband's nearest 
heir ; and, supposing Anundindernarain to hate been the adopted son 
of Ilamindemarain and Ranee Lubhee, and a member of the family, 
that Sheopershad, the original plaintiff in the present cause, would 
succeed hereditarily as a S&pinda. fn concurrence, therefore, with the 
opinion expressed by tbe second judge, they passed a decree in favour 
of the appellant's claim, reversing the judgment of the Moorshedabad 
provincial court, and making the costs of both courts payable by the 
respondent. By the decree, possession of the three-anna share in 
dispute was awarded to the appellant, with mesne profits from the 
date on which the suit was instituted till put in possession. The fol- 
lowing observations were introduced into the final decree. 

It must be remembered that the proceeding of this Court under date 
the 8th of February last, declared the respondent disqualified to call in 
^estion on the present occasion the legabty of the adoption of Anun- 
dindernarain, the appellant's father, inasmuch as the legality of that 
transaction had been admitted, and recognised by a decree passed by 
the Sudder Dewonny Adawlut on the 38th of September, 1801, (which 
corresponds with 1308, B. S.) m the case of Ranee Jugdusuree, appel- 
lant, 0 . Anundindernarain, respondent. It appears, moreover, that 
Anundindernarain was adopted in 1300, B. S. by Ranee Lukhee, and 
enjoyed possession of his adoptive father's estate till bis own death in 
1313, B. S. when he was succeeded by his son, who, as heir, continued 
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of the adopting, and the consent of the adopted party. It ia 
natural for every man to expect an heir, ao long as he has 


in possession till the institution of the present suit in B. S. The 
same objection now urged to the adoption was preferred on the former 
trial, viz. that the adoption^ by the wife of any zemindar, of a second 
son, after the death of a previously adopted individual, was invalid. 
Two of the soundest and most learned pmdits of the day, however, viz. 
those of the Tirhoot and Nuddea inilkih courts, who were called on to 
submit their opinions on the subject, pronounced, in concurrence with 
the pundit of the Rajshahye fsUhh court, the adoption to have been a 
legal transaction; and as the former judges of this Court in 1601 , by their 
decree admitted and decided on the legalityof Anundindernarain’s ad- 
option in the face of thO alleged objection, the Court was of opinion that 
the above-mentioned decree, and the long lapse of time, does not leave 
tlie question of law open to their investigation. From the former decree 
of this Court, the grounds on which the judgment pronounced on that 
occasion was formed cannot be ascertained. But it is doubtful whether 
the former Court considered the adoption of Anundindemarain as a 
second adoption effected by Ranee LuHhee without permission from her 
husband, and legalized it proceeding on ik^Ijasmtmma obtained by her 
from her husband, although it ifiecified no permission for adopting a 
second person, or construing the tenor of the jfjfaaufnama to imply a 
tacit consent to the adoption of a second, on the death of the first son, 
which frustrated and nulliffed the object of the adoption, or whether 
they considered that the ceremonies of adoption had not been complete- 
ly fulfilled in the case of the first son ; for he died a few months after- 
wards, and, according to the testimony of several Witnesses, before he 
had gone through the ceremonies of investiture. Yet although these cir- 
cumstances have not been detailed, it is ^ident that by that decree the 
adoption of Anundindemarain, which it must be observed is no where de- 
scribed therein as a second ddi^ption, was declared legal after a due con- 
sideration of all the ehjections urged, and he was pronounced a member 
of the fkmily. The question of law, therefore, is quite irrelevant to the 
present case. The Shtutieri were merely consulted to ascertain whether 
the appellant Sheopershad, being descended from the same paternal 
grandfather, was entitled by the law of inheritance, to the estate in 
dispute ; and the Court, in deciding that he is so entitled, have been 
guided by the above legal opinions and thevpavasthd submitted by tho 
pmdiU in the case of Shamcbonder and others, appellants, Narainei 
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life and health; and h^nce it is usual for persons^ when at- 
tacked by illness, and not before^ to give authority to their 
wives to adopt. But in Mithild^ where this authority would 
be unavailable, the adoption is performed by the husband 
himself; and recourse is naturally had to that form of adop- 
tion which is must easy of performance, and therefore less 
likely to be frustrated by the impending dissolution of the 
party desirous of adopting. 

It is an universal rule in Bengal and Benares, that a 
woman can neither adopt a son, nor give away her son ]n 
adoption, without the sanction of her husband previously ob- 
tained ; but it does not appear that the prohibition in Mi- 
which prevails against her receiving a son in adoption 
according to the Dattaca form, even Wv? h the previous sanc- 


Dibia, respondent. There certain other points which the Court 
consider it advisable to notice here. 

let. The authorities recited in the first vyavasthd submitted in this 
cause do not affect the adoption of two sons by one wife of a deceased 
person, or even a second adoption generally; nor is such an allegation 
supported by the tenor of former vyavaithds, furnished by the pundits in 
the cases of Shamchunder and other appellants, v. Narainee Dibia, re- 
spondent; and Goureepershad Chowdree, appellant, v. Mussummaut 
Jymala, respondent, 

Sdly. The respond6nt*8 vaketd, after the vyavasthd was submitted, and 
while the cause was Still pending, only contended that the adoption was 
illegal, inasmuch as it had taken place without the consent of the husband. 

Sdly. In the proceeding of this Court, and in the question propound- 
ed to the pundits^ only the word “ adoption’' was at first mentioned : the 
word second” was subsequently added at the request of the respon- 
dent's vakedf as it was thought that it would not materially affect the 
decision. It was, however, mentioned, that according to the evidence, 
it was doubtful whether the c^emonies of adoption in the first case 
were regularly fulfilled. 
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tion of ber husband^ be being dead# extenda to receiving in tibis f««n of 

a boy in adoption according to tlw Critfima f(8Rmf and the 

son so adopted will perform ber obsequies, and luooeed to ber 

peculiar property, though not to that of her deceaaed has- ntehnibmd 

band*. It. is' not uncommon in the province of lUitbildfQr 

the husband to adopt itae Ctitrima son, nid the wife smother. I^o^.**** 

I have laid it down as a rul^ that in the present age, 
adoption is allowable only in the Dottaca, Ihvytmush- 
yuna, and Critfinna forms ; but I find, on reference to the 
Elements of Hindu Law, that a question was agitated as to 
the admissibility of the Crita, or son bought The pomt was Of the CrUa 

non, 

much canvassed, and gave rise to a protracted controvm'sy 

between two of the most eminent scholars of the dayf ; and 

there is a case in the Sudder Dewanny Adawlut Reports;^, in 

which the claimant was alleged to be of the Paunerbhava Of the Pau~ 

nerbhava, 

class and in which in all probability the cluim would have 
been adjudged, bad it been proved to be customary for 
sons of that description to 'succeed. Although, therefore, 
it may be asserted, that generally speaking, there are only 
three species of adoption allowable in the present age, yet the 
*- rule should be qualified, by admitting an exception in favour 
of any particular usage which may be proved to have had 
immemorial existence. Thus it appears that the Ooswamis, gmwo- 

fnit adopt in the 

and other devotees who lead a hfe of celibacy, buy children Cntatom. 
to adopt them in the form termed Crita, or son bought; and 
that the practice of appointing brothers to raise up male 

I I M I. , 

* Suth. Synopus, note 6 , p. S8U. 
f See Elements Hindu Law, App, p,i01etteq. 

J Vol. L p. 28 

§ See Miioc* Chep. i. Sect 2^ §§ 8* 
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issue to deceased^ impotent;^ or even absent husbauds still pre- 
vails in Orissa"^. The son so produced is termed Cshetrqja, 
or son of the wife; and doubtless these several sorts of sub- 
sidiary sons should be held entitled to the patrimony of their 
adopting fathers^ in places where the Ux loci would justify 
the affiliationf^ In former times, it was the practice to affi- 
liate daughters, in default of male issue; but the practice is 
now forbidden The other forms of adoption enumerated 
by Menu $ appear to be wholly obsolete in the present age. 
Any discussion, therefote, of their relative merits would be 
foreign to the purpose of this publication. 


* Note to Dig. voL iii. p. 276. 

t See note, S. D. A. Reports, voL ii. p. 175. 

% JmuUtmhana, cited in the Digest, voL i* * * § p#493. 

§ Institutes, Chap. IV. §§ 159 and 160. 



CHAPTER Vll. 


OF MINORITY. 


Agreeably to the Hindu law^ nil current in the Benarea 
and MithiM schools^ minority is bold to last until after^ the 
expiration of sixteen years of age"^ ; and according to the 
doctrine of Bengal, the end of fifteen years is the limit of 
minorityf. 


A father is recognized as the legal guardian of his chil- 
dren, where he exists; and where the father is dead, the 
mother may assume the guardianship^ ; but where the duties 
of manager and guardian are united^ she is^ in the exercise 
of the former cap^ity, necessarily subject to the control of 
her husband’s i|||^ons ; and with respect to the minor’s 
person likewise, there are some acts to which she is incom- 
petent, such as the perfonnance of the several initiatory rites, 
the management of which rests with the paternal kindred. In 
default of her, an elder brother of a minor is competent to 


* Until the nuDors arrive at years of discretion in the aense of 
restriction, before they attain their seventeenth year. The Hetnacara, 
See Dig. vol. iv. p, 943. According to Oolebrooke, sixteen years must 
be completed.— £1. Bin* I^aw, App* p. 906. 
t See Annotations on the X>dyabhdgQ, p* 58; and Digest, vol. i. p. 300. 
J And this has been held to include the stepmother, whose right of 
guardianship was declared to be superior to that of the minor's paternal 
uncle.— Bombay ReportSi vol, ii. p, 144. 
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autime the guardianship of him. In default of such brother, 
the paternal relations generally ate entitled to hold the office 
of guardian; and failing such relatiTes> the -office devolves on 
the maternal kinsmen, according to their degree of proxi- 
mity, but the appointment ofguardiaaii universally rests with 
the ruling powers 

The guardianship of a female (whether she be a minor or 
adult) until she be 'disposed of in marriage, rests with her 
father : if he be dead, with her nearest paternal relations f. 
After her marriage, a woman is subjected to the control of 
her husband’.s family. In the first instance, her husband is 
her guardian : in default of him, her sons, grandsons, and great- 
grandsons are competent to assume the guardianship; and in 
default of them, her husband’s beirs'gene .lly,or4hose who are 
entitled to inherit his estate after her death, are competent to 
exercise the duties of guardian over herself and her property. 
On failure of her husband's heirs, herpaternal relations are her 
guardians ; and failing them, her maternal kindred. In point 
of fact, females are kept in a continual state of pupilage. 

The ruling power is in every instance, whether the 
natural and legal* guardians be living op dead, recog- 
nized to be the legitimate and rapreme guardian of the 
property of all minors, whether male or female I : and it 

* Dig. iii. S44. and Elem. Hindu Law, App. S09. 

t See App. Elem. Hindu Law, p. SS. and 204. 

Thus the property of a woman, and the goods of a minor, falling 
into the king’s power, should not he tdcen by him as owner ; this has 
been already jioticed. But it may be hero remarked, that the property 
of a minor should be entrusted to heirs, and the restqipetfltsd withhia 
concurrence, or if the infant be abaolutely incapaUe of discretion, 
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and it may here be mentioned^ that agreeably to the regula- 
tions of Ghvemment) the state of minority ia held to extend 
to the end of the eighteenth year 


As to the power of guardians over the property of their «f 

guitirdiAilA <nrt6r 

wards, I apprehend that much misconception exists. As I the property 

of utdir wiirdta 

understand the provisions on the subject, “ minora are under 
the protection of the law; favoured ia all things which are 
for their benefit ; and not prqu,dic«d hy any thipg to their 
'disadvantage f Itbas been laid down by Sir William Jones, 
that “ assets may be followed in the hands of any represon- 
tative 1.” This is doubtless true, but a latitude has been 
given to the rule which the terms of it do not warrant. It 
has been held, I believe, that for this purpose, a guardian 
may be considered as the representative of the deceased : 
whereas it is obvious, that quoad hoc, he is only the repre- 
sentative of his successor. I understand the expression to 
mean, that whoever takes tlie assets, whether near or remoto 
in the order of inheritance, is liable for the debts of the de- 
ceased, so far as those assets go, provided such heir have 
attained the age of majority; and that, where the heir is a 
minor, the creditor mast wait until the minority expires before 
he can come npon the assets for the liquidation of his debts. 

Subject to this condition, the son must pay his father’s debts, 
as well as all necessary debts contracted on his account 


with the consent of a near and unimpeachable fneud, such as his mother 
and the rest.” See Dig. TOh iv. page 343. 

* Section 3, Regulation XXVl. 1793. 

^ Colebrooke on QbUgatkms and Contracts, ohap. x. §§ S8S. 

§ See note to ColebroiAe's Tranalation of Jog(mndtha’$ Digest, 
voL L p. SSS. 


P 



106 Of Minority. 

daring his minority. And according to the* Benares school, 
the debts of the father are binding on the son^ whether the 
former left property or not, as well as those of the grand- 
father; but he need not pay interest on the latter. • 

The following case arose but very lately in the court of Sud- 
der Dewanny Adawlut. A, a Hindu zemindar of Bengal, exe- 
cuted a deed of sale for a portion of his estate to B ; B exe- 
cuting a separate engagement that the sale should be redeem- 
able by repayment of the money w'lth interest within the term 
of a year. Before the terra expired, the zemindar A died, 
leaving a widow and an adopted minor son, or rather a son 
adopted by authority, after his death, by the widow." Within 
n few days of the completion of the term when the sale would 
have become absolute and irrevocable, t. e widow, as guar- 
dian of the minor, borrowed money elsewhere of C, with 
which she paid the debt of B, and freed the land, executing 
to the lender a similar second .sale of the same land, redeem- 
able within a .given term; which term, howeier, expired 
without repayment on her part. The que.stion then here 
was, first. Could any rule of Hindu law prevent the land 
Irom becoming the property of B, on the term of the first 
sale expiring without repayment? Secondly, If there be no 
such rule, and the widow saved the land for a time by the 

* But tlie obligation is considered only as a moral, and not a legal 
one, provided there are no assets. See' Colebrooke, cited in App. 
Elem. Hindu Law, p. StT ; but the same high authority has laid it 
down as a principle, in his Treatise on Obligations and Contracts, 
(chap. ii. §§ 51.) that heirs succeed to the obligations of ancestors 
without any reference to the adequacy of the property, and the 
rights of inheritance must be relinquished, when its obh^tions are 
repudiated. And see Elem. Hindu Law, App. p. 464 and 465 
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second conditiond sftle> WM it not A case fllii 60 easit;» sudi 
as to justify her act in behalf of her trard, as dearly jltenefir 
cial to him? Thirdly, S' a father sell a portion of his land, 
with a condition for redemption, and his heir (a minor), 
his guardian on his part, do not redeem, is not such land gopo. 
irrevocably ? And fourthly, Do the debts of a father becdihe ^ 
payable out of his assets, even in the hands of bis heir (who 
is a minor), on demand from the guardian ? The substance 
of the reply of the Hindu law officers Ci^ultedon this occa- 
sion was, that no necessity for the Ide hail been made out, 
inasmuch as the estate of the deceased could not have been 
legally alienable for his ancestor's debts until Oifter the minor 
had attained majority. Judgment was, however, given for 
the purchaser ; and the following arguments were used on 
the occasion ; That supposing the ancestor's conditional sale 
to have remained unredeemed after tlie expiration of the 
period stipulated, and the usual term of notice, the land 
■would, of necessity, have fallen^td the former creditor: That 
it was mere folly to urge, that the act of the Inolher in sav- 
ing it fur a time, and obtaining a further period, was not to 
be held good as an act evidently for fhe benefit of the minor, 
inasmuch as, but for her renewal by a fresh loan in her capa- 
city of guardian, the conditional sale must undoubtedly have 
become absolute to the creditor : That According to the 
invariable practice of the courts, no plea of minority could 
be listened to, or any other doctrine recognized than that 
the estate of a Hindu of Beugtd becomes liable at his death 
for the satisfaction of b’is just debts, especially where helms 
pledged bis land as security for those debts, and that las 
power (d* selling outright or conditionally, any part of or all 
his landed property, could not be questioued ; That any other 
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doctrine would inrolve in confusion the acts of the court for 
many years past, as there was scarcely a contract of condi- 
tional sale in the provinces where that form of contract pre- 
vails, in which some out of the numerous co-sharers were not 
minors when the sale became absolute ; and that if their mino- 
rity, in such cases, must be considered a bar to foreclosure, 
and cause the transaction to run on fifteen years longer, 
there would probably be an end to such transactions alto- 
gether, and it would not be possible to raise money at all, 
or at least not except on harder terms than at present : That 
the doctrine maintained by the court appeared to be sup- 
ported by the opinion of the commentator Jagannatha* , 
and that, though there shouldprove to be conflicting opinions 
as to the law, the established usage and practice ought to pre- 
vail; And, in short, that whatever migb* be the real doctrine of 
the Hindu law on the subject, the court was bound to fol- 
low that law in matters of inheritance, marriage, caste, and 
religious usages only, and not in matters of contract, of which 
nature the case in question appeared to be. 

In answer to the above arguments, it may be observed, 
that supposing the minor’s estate not to be liable, there did 
not exist any necessity for the widow's making a conditional 
sale. It may be assumed too, that, according to our own 
regulations, a mortgage would not be foreclosed against a 
minor, and that he would be allowed his equity of redemp- 
tion on coming of age. It did not, tlierefore, signify whether 
the term of the mortgage was near expiring or not. It was 

* See Digest, vol. i. Chap, 5, on payment of debts, and particularly 
text 179, as translated by Mr. Culebrooke. 
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at the lender’s own risk to take a mortgage^ in which the 
borrower’^ interest might ei]^ before the expiration of the 
term. 

1 shall not, however, enter into any question as (he 
expediency or otherwise of the .doctrine established in this 
instance, but content myself with a brief inquiry as to the law • 
of the case, which {q)pears quite clear, when disencumbered 
of the commentary of Jagannitkaf whhse authority camiot 
be iield to be oracolar or incontrovertible in any instance, 
especially where it is opposed by texts of unquestioned 
weight and indubitable import. The first text at all to the 
point is that of Y^nycuvalcya (Idl). It' has thus been 
translated by Mr. Colebrooke, with a view to adapt it to the 
subsequent commentary of JagannAtha. “ He who has 
received the estate of a proprietor, leaving no son capable 
of business, must pay the debts of the eiftate, or on failure 
of him, the person who takes the wife of the deceased ; but 
not tlie son whose father’s assets are held by another.” 

Now here it must be observed, that the words in Italics are 
not in the original, and that the expression '' capable of 
businesis” is clearly an interpolation of the commentator. 

The original is rikthagrahee, or taker of the property. In Autborltlci 
the concluding part of the text it is distinctly stated, that died.* 
the son whose father’s assets are held by another must not 
pay the debts, 'fhe next text is that of Ndreda (173), which 
agreeably to JagannAtha' s comment, has been thus trans- 
lated by Mr. Colebrooke : “ Of the successor to the estate, 
the guardian of the widow and the son not competent to the 
management of affairs, he wlio takes the assets becomes 
liable for the debts : the son, though incompetent, must pay 
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the debf, if there be no guardian of the widow, nor a succes- 
sor of the estate; and the person who took the widow, if 
there be no successor to the estate, nor competent son.” 
Here the original does "not mean a son incompetent from 
minority to manage his affairs, but a son incompetent to 
inherit by reason of some natural disqualification, such as 
’ blindness, disease, or the like. A son, even though incom- 
petent to inherit, in the same manner as a son who does not 
inherit assets, is morally bound to pay his father’s debts ; 
and the object of the 'above text is to show the obligation 
under which he lies, if there be no successor to the estate, 
nor guardian of the widow. There is nothing whatever, in 
any text that 1 have been able to discover, relative to the 
payment of debts by a guardian. Lastly come the two texts 
of Catyayana and Ndreda (187' an i 1^.) “ On the death 
of a father, debt shall in no case In)* paid by his sons, 
incapable from nonage of conducting their own all'airs ; but 
at their full age of fifteen years, they shall pay it in propor- 
tion to their shares, otherwise they shall dwell hereafter in 
a region of horror.” " Even though he be independent, a 
son incapable from nonage of conducting his affairs is not 
immediately liable for debts.!’ It will be observed that 
Jaganndtha, in commenting on these passages, attempts to 
make a distinction between minority and infancy, and infers 
that it is only during the latter state that a son is exempted 
from liability for his father’s debts; but the text in the 

4 

original is aprdptavyav&hgra, which clearly means one 
who has not attained the age prescribed for the management 
of affairs. It follows, that where, owing to a son’s minority, 
the father’s assets are taken m charge by another person, 
such person cannot legally apply any portion of the assets to 
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the payment of the father’s debts ; and that it in only where 

a person succeeds to property in h»8 own right, that he is at 

liberty to pay the debts of the ancestor by means of such 

property. A guardian may, indeed, dispose of a portion to Conclusion, 

. • . i. 1 . . * ♦ a minor 

meet a necessity arising for tbe minor’s subsistence ; bwt no heir and hin 

necessity can by possibility arise for deposing of any 

portion to pay tbe minor’s father’s debts, for be most cease wltor, until ulii 

to be a minor before he cun be liable. Nor does there 

apjM or to be much of hardship in this rule. Tbe provisions 

of the English law savour of much mote hardship; for, accoiv 

(ling to it, real estates are not subject at all to the payment 

<>l debts by simple contract, unless made so by wilL AU 

immoveable property, in Uie Hindu law, is su\>ject to a kind 

of entail ; so much so, that the right of the son is equal to 

that of the father, supposing the property to be ancestral ; 

ainj it would be bard enough, under such circUm^ances, that 

tlie imprudence of tbe father should ruin the sOW; for, as it 

IS, he is bound, both legally and morally, to pay the debts : 

and it may be, perhaps, but just, tliat the period for exacting 

pa;yment should be postponed until he comes to years of 

discretion sufficient to enable him to realize the means of 

satisfying tbe creditors with the least detriment to himself. 

The assets cannot in the mean time be alienated by the minor, 
and the creditor is ultimately sure, where assets exist, of 
receiving the amount of his demand with interest. Especi- 
ally in a case of mortgage, where the produce of the property 
or usufruct might be awarded to the creditor in lieu of 
interest, which arrangement could not operate prejudicially 
to either party, or involve any breach of the Hindu law, 
for the usufruct of pri^rty is one species of legal interest 
which is called bhogalibha, or interest by eiyoyment. The 
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Cas«8 cited 
in confirmation 
of the above 
<^aion. 


pundits being called upon to exponnd the law in a case 
involving a similar question"^ which was recently decided at 
Bombay, they declared that a woman who had succeeded as 
heir at law, to property left by her own father, cannot 
dispose of that property in liquidation of the debts of her 
husband, unless *her son, having already attained the age of 
sixteen years, or age of discretion, shall consent to the act. 
This, it will be observed, is a stronger case than the one above 
alluded to, because a son is bound to pay the debts of his 
father, whetJicr he inherit assets, or not ; and by this deci- 
sion it was determined, that property to which he had a 
claim in expectancy only, could not be alienated for that 
purpose, until he attain the age of majority ; and it was ruled 
also, in a case decided under the Madras presidency, that the 
father being dead, his son is not liable ^ r bis debts until 
after he hasjittained the age of seventeen f . 


* Bombay Reports, voL i. p. 176. 
t Elem. Hindu Law, App. p S06. 



CHAPTER VIII. 


OF SLAVERY. 


Slavery, among the Hindus, cannot properly be enume* 
rated among their religious institutions. In the year 1798, 
the court of Sudder Dewanny Adawlut, with reference to the 
long-established and sanctioned usage of slavery in these 
provinces, stated their opinion, “ that the spirit of the rule 
for observing the Moohumtnudan and Hindu law, was appli- 
cable to cases of slavery, though not included in the letter of 
it.” And this construction was confirmed by tlie Governor 
General in Council, on the 12th of April l'^98 ; but it was at 
the same time admitted, that the rule in question ii not 
directly and strictly applicable to questions of posonal free- 
dom and bondage*. 


ConBtnioiton 
of the 8. D A. 
on the Miibject 
of slavery. 


It will suffice, therefore, in this place, to give a general 
outline of the subject, which cannot be done in more compre- 
hensive language than has been already emplojed by Mr. H, 
T. Colebrookef. He observes, ‘^The Hindu law fully recog- 
nizes slavery. It specifies in much detail the various modes 
by which a person becomes the slave of another, and which 
are reducible to the following heads, viz. capture in war, 
voluntary submission to slavery for diverse causes, (as apecu- 


• Harington's Analysis, note 3, p. 70, vol. i. 
t Cited m Ibid. voL iii. 743. 

Q 
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Origin nnd 
condition of 


uiary consideration, maintenance during a famine, &c.) ; invo- 

•e 

luntary for the discharge of debt, or by way of punishment 
of specific offences ; birth, as offspring of a female slave , 
gift, sale, or other transfer by a former owner ; and sale or 
girt of offspring by their parents. It treats the slave as the 
absolute property of his master, familiarly speaking of this 
species of property in association with cattle under tlie con- 
temptuous designation of “ bipeds and quadrupeds.” It 
makes no provision for the protection of the slave from the 
cruelty and ill-treatment of an unfeeling master ; nor defines 
the master's power over the person of his slave^ ; neither pre- 
scribing distinct limits to that po^er, nor declaring it to 
extend to life or limb. It allows to the slave no right of 
property, even in his own acquisitions, unless by the indul- 
gence of Ills master. It affords no openng to his redemp- 
tion and emancipation, (especially if he be a slave bj birth or 
purchase,) unless by the voluntary manumission of him by 
his master, or in the special case of his saving his mastei 's 
life, when he may demand liis freedoinf, and the portion of 


• It will be 8een,/rom the case of slavery (No. 9), that the pundUs 
of the Sudder Dewanny Adawlut, nhen consulted on the subject, did 
not hesitate to assign limits to the master's power over the person of his 
slave ) but in the delivery of their opinion they were probably guided 
by reason, rather than by express low, or perhaps from the analogy of 
the rule with respect to servants, Mmu, Dig. ii. 209 

t But in this instance, Jagganndtha makes a distinction. In vol. ii. 
p. 242, he gives the following illustration : '' Where a slave, neglec- 
ting hib own safety, and highly valuing his master’s life, rescues him from 
the en(^ounter of a tiger or the like, and is himself preserved by the act 
of God j in that case he is released from slavery. But if some person 
attempt to destroy a man by poison, and the slave of that man disco- 
vering it, prevent him from eating the poisoned food ; or if the master 
intended to go out of his house, not aware of a tiger, standing at the 
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a son ; or in that of a female slave bearing issne to hw mas- 
ter, when both she and her offspring are entitled '^'iiraedom, 
if he have not legitimate issue; or m the particular instances 
of persons enslaved for temporary causes, (as debt, amerce- 
ment, cohabitation with a slave, and maintenance in consider- 
ationof servitude,) on the cessation of the grounds of slavery, 
by the discharge of the debt or mulct, discontinuance of 
the cohabitation, or relinquishment of the maintenance.” 


Those slaves who correspond to the designation of ad- Claued m 

personal pro- 

script I glebes, or hereditary serfs, and who, according to the perty, without 

. , ' Mention. 

same eminent authority*, are common in the upper provinces, 
are subject to tlie laws of ancestral real property, and cannot 
be transferred except under similar restrictions. Over land 
acquired by the grandfather, over acorrody, and over slaves 
employed in the husbandry, says Ydjnyawalcya, the father 
and the son have equal dominionf. All other descriptions 
of slaves would appear to class with personal property. 


The question of ameliorating the condition of slaves in 
India has not escaped Hie consideration of Government ; but 
the ditliculty of legislating on so delicate a subject must be 
obvious. Every one who has had the good fortune to be 
born in a state of freedom must be sensible of its invaluable 
blessings, and iiumeruus arguments will occur to every mind 
in favour of the abolition of slavery. 


Question as 
to the abolition 
ol' bluvery, 


That the evils of slavery are manifold, is unquestionable. 
That its total and immediate suppression might be followed 


door, but his slave, seeing the tiger, prevent him ; in these and similar 
cases, it may be admitted he is not released fran servitude.” 

* Ibid. 745 . 

t Cited in Dig. vol. u. 159. . 

q2 



lie Of Slavery. 

by mischievous consequences, can admit but of as little 
question ; while in India it must be confessed, whatever objec- 
tions may be theoretically advanced to its existence, the con- 
dition of the slave himself difiers in not much more than in 
name from that of a hired servant. Speaking of Moohum- 
mudan slavery in another place*, I observed: “In India, 
(generally speaking,) between a slave and a free servant there 
is no distinction but in the name, and in the superior indul- 
gences enjoyed by tlie former: he is exempt from the common 
cares of providing for himself and family : his master has an 
obvious interest in treating him with lenity ; and the easy 
performance of the ordinary household duties is all that 
is exacted in return.” I have no reason to believe that 
the system of slavery, as it exists among the Hindus, is pro- 
ductive of much individual misery, howe\ ^ baneful its effects 
may be to society at large. The courts of justice are acces- 
sible to slaves as well as to freemen, and a British magis- 
trate would never permit the plea of proprietary right to be 
urged in defence of oppression. If, then, but lew grievances 
are complained of, it is fair to infer that few exist. 


And «s lo suggestions of the philanthropic indhi- 

BiiiiMitiiiiii(t (iua]4- ^ho advocated the cause of the abolition of slavery in 
jiitidan loi the (hat^ ill the event of Us beinff deemed inexpedient to 

Ilntdoo Jaw m S 

thib lesiieut. suppress the system aUogetuer, the Moohurnniudan law, as 
being more lenient in its provisions, should be universally 
adopted, to the exclusion ol that of the Hindus. But to the 
latter class, it is e\ideut that the standard of the former 


• Prelim. Rem. Pnn. and Prec. Mooh. Law, 

Mr J. Richardnon, foimerly judge and ma^^istrate of Biindlekiind, 
■who m the year 1810, submitted the draft of a regulation on the sub- 
ject. 
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would not admit of adaptation ; for according to the Moostd- 
man tenets, they only are, legally speaking, slaves, who are 
captured in an infidel territory in lime of war, or who are 
the descendants of such captives. Capture in war is indeed 
a cause of slavery according to the Hindu law, as wi^ as 
according to the Moohummudan ; and perhaps among all 
other nations, the same cause was originally productive of 
the same efifect. The triumph of the strong over the weak 
destroys the natural e<)uality of the human condition; and to 
a savage mind, the persons of the conquered obviously Stig- 
gest themselves as the legitimate reward of victory. To this 
source in all countries, may be traced the privation of free- 
dom. But with the gradual increase of civilization, when 
superiority of physical force alone became less respected, 
other causes operated to the establishment of servitude of a 
more or less qualified nature: and thus, with the Hindus, Ofperms- 
besides the tightaccruing from conquest, and transfer imply- 
ing a previously existing rightjfwbicb comprehend the Grika- 
jata, or one born of a female slave in tiie house of her master ; 
the Crita, or one bought ; the Lubdha, or one received by 
donation ; and the Crumagata, or one inherited from an- 
cestors,) there is that species of slave termed Atmabikrya, 
or one self-sold, signifying him who for a pecuniary conside- 
ration barters his own freedom. All the slaves above enume- 
rated, and their offspring, must be considered to be in a state 
of permanent and hereditary thraldom. 

There exists, besides, the state of bondage in various teni- temporary, 
porary forms, many of them differing slightly, if at all, from 
voluntary servitude. One who offers himself willingly as a 
slave, he who was won in a stake, and even a captivrflln war, 
may effect their own emancipation by offering a proper sub-^ 
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stitute'^. One who enters into a state of slavery for the 
sake of maintenance, and be who becomes a slave for the 
sake of his bride, may both be restored to freedom, on relin- 
quishing the object which induced them to part with itf . A 
pair of oxen is the price of emancipation to one maintained 
in a famine ; while one relieved from a great debt, and he 
who has been pledged for a certain sum, or lured for a spe- 
cific period of slavery, are emancipated, the two former on 
payment of the consideration, and the latter on the expira- 
tion of the termj. An apostate from religious mendicity, 
is he who forsakes his duty, and deviates from the rules of 
the order which he has imposed on himself, as if he were to 
take a wife, or otherwise act like a householder §, in which 
case he should be condemned to a state of slavery ; but it is 
inferrible, that the offence may be expiate . by the payment 
of a fine ||. 

Emancipation From the above it will be perceived, that there arc five 
ablo. descriptions of permanent thraldom, from which emanci- 

pation can be efl'ected only at the will and pleasure of the 
master, and that lour of those five are consequent on a pre- 
. existing state of slavery. For the rest, on performance of 
certain conditions peculiar to each, the slave is entitled to 
freedom. 

It must be owned, that the recognition of legal slavery in 
any form must tend to perpetuate its existence : but at the 


• Nanda, cited in Dig. vol. a. 246. 
t cited in Dig. vol. u. 241. 

J Nareda, Ibid. 243, 347. 

§ Dif 227. 

II Ibid. 229. 
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same time, long-established usages should be re^^cted, espe- 
cially where society has not attained such a state of civili^a* 
tion^ as to admit of a clear perception of the general bene^ 
fits intended to result from an invasion of individual rights ; 
and so long as the legislature, in its wisdom> and froih a rtl- 
spect for ancient institutions, shall not deem it advisable to 
interfere with a view to the suppression of the system, it can 
only be hoped that the gradual difliision of knowledge, and 
the consequent spread of enlightened notions, will tend to 
con\ ince all ranks of the community, that rational liberty is 
the condition most conducive to the happiness and interests 
of mankind*. 


* There are mne cases illustrative of the doctrine of slavery given 
m the second volume of this work. The ((uestion appears also to 
have been a good deal discussed in the courts subordinate to the pre- 
sidencies of Madras and Bombay. See Elem. Hin. Law, App. p. 330, 




CHAPTER -IX. 


OF CONTRACTS. 


The principles of the Hindu law relative to eohtracts, 
are founded on the basis of good sense and equity. The 
same incapacitating circumstances which are the means of 
avoiding contracts, according to other systems, have been 
specified by the Hindu jurists. Thus insanity, minoritf, 
coverture, lesion, error, force, fraud, incomphtency, incapa- 
city, and revocation'^, are each the cause of effecting the 
dissolution of obligations. To these must be added degra- 
dation, entry into a religions orderf, and any predicament 
that operates as a civil death. 

« 

The term insanity comprebmids not only madmen and 
idiots, but also all those who labomr under any species of 
fatuity, and who are naturally destitute of power to discri* 
minate what may, and may not be donet. 


* rr^aspatij, cited in Dig. vbl ii. p«geS28. JSienu, Ibid. voL i. 458. 
t Vawhtha, Ibid. VoL iii. 327. 

X Dig. Yol. ti. 187. Thera is a case detailed in the Bombay Reports, 
(voL ii. p. 114,) in which the sale of a house by an aged, infirm, and 
feolish man was set aside at the suit of hfii wife, a v^mttha of 

R 


Causes of 
diisolring obU« 
ganon*. 


Insanity. 
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Of Contracts. 


Minority. 


Coverture. 


Laflion. 


Minority contiooes antil after a man has entered his six* 
teenth year, when be becomes acquainted with affairs, or 
adult in law*', but in the Hindu law, minority is used as 
a term of an indefinite import, and comprehends those who 
are incapacitated from conducting their own affairs by ex- 
treme old age, as well as those who are incapable, owing to 
their extreme youthf . 

The Hindu law recognizes the absolute dominion of a 
married woman over her separate and particular property, 
except land given to her by her husband. He has, never- 
theless, power to use and consume it in case of distress ; 
and she is subject to his oontroul, even in regard to her 
separate and peculiar property^. It is a general rule, that 
coverture incapacitates a woman fro)< all contracts ; but 
those contracts are valid and binding which are made by 
wives, the livelihood of whose husbands chiefly depends on 
their labour so also are those made for tbe support of the 
family, during the absence or disability, mental or corpo- 
real, of the husband II . • 

A contract, says J!fewMj .“madc by a person intoxicated, 
or insane, or grievously disordered, or wholly dependant, 
by an infant, or a decrepid old man, or in the name of am - 

»• 

the Hindu law officers, the price ptiid being proved to be inade- 
quate, though it was not b]^ any means established that the vender 
was an idiot. 

• Smritif cited in Dig. vol.ii. 115. 

t Dig. vol. ii. 187. 

+ Colebrooke, ObL and Con. Book 4. vi. §§611. 

§ Dig. vol. i. 318 ; and see case 2. Chap, of Debts, vol. iu 

II Dig. vol. i. 296. 
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tker by a person without authority, is null/' lu these <$usei^ 
lesion may be presumed on the ground of incon^etenoy. 

But among persons who are competent, the maxkn of ca- 
veat emptor” applies. Thus, Ndreda ordains ; '' A buyer 
ought at first himself to inspect the commodity, and $scer» 
tain what is good and bad in it ; and what after suchinspec* 
tion he has agreed to buy, he shall not return to the seller, 

' unless it had a concealed blemish*.’ ” There is indeed 
a provision similar to that which obtains in the Moohummu- 
dan law, giving an option of inspection; wd with respect 
to articles not of a perishable nature, the contract may be 
rescinded within ten daysf. For other articles of a perish- 
able nature, there are different periods allowed, subject to 
the payment of a small fine by the rescimhoig partyt- 

A gift may b« revoked, if made under a mistake ; and by Error, 
analogy to this rule, every contract is vitiated by error §. 

Any species of duress vitiates a contract. Thus Ja- Force. 
ganndtha, commenting on the text of Ndreda, to the effect 
that what a man dues while disturbed from his natural state 
of mind is void, observes ; “ In cases of fear and compul- 
sion, the man is not guided solely by his own will, but sole- 
ly by the will of another. If, terrified by another, he give 
his whole estate to any person for relieving him from appre- 
hension, hisnnind is not in its natural state ; but after reco- 
vering tranquillity, if he give any thing in the form of a rrcom- 

* Cited in Dig. vol. ii. 313. 

t Menu. 

I Dig. vol. ii. 381. 

§ Colebrooke, Obi. and Con. Books, vii. §§ 108. 
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cf C^arntt^t- 

the donation ia valid*. Tliu comapottda with what 
haa been stated \if Mr. Colabrooke in bis Treatise on 
Obligations and Gpntvacti, that though by the Hindu law 
all tilings done by force are prraounced null> yet ia fact 
they are, in every system of jnuisprudeace, voidakU raUier 
than void; as diey, are susceptible of confirmation by assent 
subsequent, wbether express or tacitf. 

Fraud. Under the bead of fraud, it may be observed, that any 

fraudulent practice, (to which the word in the original, 
chhala, is synonymous,) vitiates a contract and in a 
contract of sale, if the vender, having shewn a specimen of 
property free from blemish, deliver blemished property, the 
vendee may return it at any time, and the vender is liable to 
pay a fine and damages, on account of 1 i»^isbonesty$. 

Ineompetency. Of incompetency to contract, where the possession and 
even the proprietary right exists, there are frequent instan- 
ces. The most familiar is that of a coparcener, who is 
prohibited from giving, mortgaging, or selling his own share 
of the immoveable estate, except at a time cd' distress, for 
the support of his household According fo the law, how- 
ever, as current in Bengal, the contract,, though not valid 
so far as regards the shares of the other parceners, is valid 
so far as regards the sellet's own share And not only 

• Dig. vol. U. 183. 

+ Ch. vii. §g 109. 

X Ibid. 

§ Catydyana and Ndreda, ' cited in Dig, vol. ii. 383. 386. 

II VydH, cited in Dig. vol. in. 433. 
f Ibid. 434. 
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are the surTWors vtiwenJ^ for a debt eettbritebid hf tbeir 
deceased pM^nef; if the lan bonrovad was ji|^Ued tetheie 
use; bat, aocordiog teJf<m¥> *' Amddevui*t«kMlinhea 
contraci in the name of bis abswt master for the bdMof of 
tlm family, that master, wbetber in his owa country W 
abroad, shaU not rescind it" A similar pri^ibition exteihil 
to the case of widows on wbnn the pn^fwrty of their hmh 
bands has devolved, and who are declared incompetent to 
alienate, except for special purposes ; and in a oise recently 
adjudicated, where the heirs of a phrson deceased refnsed 
payment of a bond contracted by bis widow (also dead), arid 
in which it was proved tliat part of the amount was expend^ 
ed in payment of her husband’s debts, it was held, ihat the 
heirs were liable for so mueb of ^ ainount as had been to 
laid out, but that the widow coidd net saddle the estate or 
the heirs with any unnecessary burthen* ; and it has been 
laid down as a general principle by Vb. Colebrooke, that 
the head of a family is answerable for necessaries sup^died 
for the indispensable use of it, uud for the snbsistence of the 
persons whom be is bound to maintain, wliether it be his wife, 
his parent, his child, bis slave, his servant, his pupil, or his 
appreirtice to whom the necessaries are fiimisbed, wid goods 
indispensaUy requisite are delivered f. 

In recapitulating the causes df incapacity, Ydjnyawalcya 
observes: ** A contract made by a person intoxicated, or 
iasaae, (W grievously disordered or disabled, by an infant, or 
a man agitated by fear or the Hke, or in the name of ano- 


Incspscityf 


* Ibid, p. SOI. 

t Obi. and Con. Book S. §§ 49. 
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tliter by a person without authority, is utterly null.” Upon 
the above passage Jaganfidtha thus comments: " Singly 
the gift of wages of a man possessing his senses is valid ; 
joined with madness or the like, the intentional payment of 
wages during a lucid interval may also be valid ; but singly 
a gift by a man affected by insanity or the like is void.” 
From this comment the principle may be deduced, that the 
act of a lunatic may be effectual, if the contract be onerous 
and the agreement rational, on the presumption of the act 
having been done during a lucid interval ; but that where it 
may be prejudicial to him, and unattended with any benefit, it 
should be held to be ipto facto void ; so also the validity of 
a deed executed by a man in his last illness should be 
upheld, if it be proved that he was of sound mind at the time 
of its execution; but otlierwise, if it appeal that his mind was 
not in its natural state. 

This point was ruled by the Sudder Dewanny Adawlut, 
in a suit by a Hindu widow against the brothers of her 
husband, who died childless ; to which the defendants plea- 
ded a conveyance from the brother to them, executed during 
mortal sickness, four days before he died; and it was held, 
that in law, the only question was, whether in point of fact 
he of sound mind at the time‘s. 

Baroestion. Eight gifts, according to CatyAyana, are not subject to 
revocation or retraction : What has been given as wages, 
as the price of an entertainment, as the pnce of goods 
sold, os a nuptial gift to a bride or her family, as an ac- 


* Case of Radhamunee Debia, v Shamchuader and Rooderdiunder, 
S. J). A. Reports, vol. i. p. 85. 
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knowledgment to a benefactor, as i present to a worthy 
man, from natural affection, or from friendship*. Hariia 
declares : " A promise legally made in words, bdt not per- 
formed in deed, is a debt of conscience, both in this world 
and the next ; but where a promise has been made, or a thing 
given, to a person whom the law declatls incapable of reoei- 
ing, or where it has been given for a consideration unper- 
formed, the law permits the nonperformance of the promise in 
the one case, and the revocation in the otbert. It is a general 
rule, that in the case of a pledge, a gift, or a sale, the prior 
contract has the greatest force, and that in idl other contested 
matters the latest act shall prevailj. 

The liquidation of debts is rigorously cpjoined : for 
instance, it is provided that sons must pay the debt of 
their father, when proved, as if it were their own, that 
is, with interest, and whether they have inherited assets 
or not. — The son’s son must pay the debt of his grandfather, 
but without interest; and his soft; that is, the great-grandson, 
shall not be compelled to discharge the debt, unless he be 
heir and have assets §. . The reason of tins last-mentioned 
distinction is not very obvious, nor does it appear why the 
equitable principle of rendering assets requisite to respon- What em. 
sibility should be limited to the great-graudson alone. But ding on repr«. 
in all cases, the liability extends only to just and reasonable 

■ — ■■■■- — *■■ ' . — I. 

• Dig. voL ii. 174. 

t Dig. ii. 171. 

X Ydjnyawaieya, cited in Dig. 1. 477. 

§ Dig. vol. i. p. 266 . According to Sir William Jones, where there 
are no assets, the son and grandson are under a moral and religious, 
but not a civil, obligation to pay the debts. See note to Ibid. 
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debts. Hnidu gifts are not binding on representatives : and 
in a case where* a person contracted to pay to another a 
sura of money in consideratitm of that person'ls giving his 
daughter in raarriage to the son of the contracting party, it 
was held that the (;ontract was not bindng after his death ; 
the law not permi^ng money to be given for a bride, and 
the consideration consequently not being a legal one* : and it 
should be observed, that in all such cases the turpitude is 
considered to be on the side of the receiver, the giver not 
being deemed to have seriously intended to givef . 

I deem it wholly superfluous to enter into further disqui- 
sition relative to the law of contracts, bailment, or other 
matters connected with judicial proceedings. They who 
are desirous of further information on lushead, and other 
miscellaneous matters, should consult the “ Elements of 
Hindu Law,” whjch contams an epitome of the law of 
Contracts, and “ Considerations on the Hindu Law, as cur- 
rent in Bengal,” in which will be found a compilation of 
the principal rules connected with the subject. Were any 
outline of the subjects alluded to attempted in tliis place, 
the result would probably be a repetition, in substance, of 
what has been laid down by the above-mentioned authori- 
ties. The rules connected with the law of evidence are few 
and simple. The testimony ofanypersoninterestedin the case 
is not admissible. Various descriptions of incompetent 
witnesses are enumerated, and much is left to the discretion 
of the judge with respect to the credit which should be 
attached to testimony. In the last resort, discovery may be 


* Bom. R^. voL ii. p. IM. 
t QbL and Con. Book S. gg ISi. 
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had by compelliog a defendant to make oath, or by ordeal — 
On the subject of evidence, ft will b^perceived ihat one or 
two cases have been propounded to tbe B^du law officers 
in the mofussit courts : but with reference to this and other 
topics connected with judicial proceedings generally^ I beg 
to refer to the following chapters. ' 
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CHAPTER i 


MITACSHARA. 


ON THE ADMINISTRATION OF JUSTICE. 


SECTION 1. 

Constitution of a Judicial Assembly. 

J The protection of his subjects is the chief duty of a 
consecrated and otherwise qualified king, and tins cannot be 
performed without restraining evil doers. But they cannot 
be discovered without legal investigation. Wherefore it is 
requisite, that daily attention should be paid to judicial pro- 
ceedings, which gave rise to the text . “ The king in pei son, 
being aided by assessors, should daily investigate judicial 
proceedings'^.” But no explanation has yet been given of 
tlie nature, number, and forms of judicial proceedings. This 
second lecture is now commenced with a view of elucidating 
these points 

2. “ The king, divested of anger and avarice, and asso- 

ciated with learned Brahmin.s, should investigate judicial 
proceedings conformably to the sacred code of laws-]-.” 


* This refers to a former passage of Yajnyawalcya cited in tlie chap- 
ter treating of Achar. 

t Yajnyawalcya, cited in the Vyamhdramddhava, Smritichandned, 
Vyavalidramayuc'ha, SmrUwlmtamam, Veeramitrodaya, and Vivadalan* 
dam. 


Judicial duty 
of a king’ 


What law to 
be followed. 
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3. Judicial proceedings.'] The assumption of a fact in 
favour of one’s self, to the exclusion of the interests of another. 
Thus, for example, one person asserts, “ This field or the 


like, IS my property,” and another in opposition asserts, “ It 


is mine.” 


* 


tide of tlie 4 The plural number is used to show the multiplicity of 

plural number, 

judicial proceedings. 


Thp fluty IS 6. The king.] Tlie use of this word demonstrates that 

jnninibent on 

all governorb. tlie duty here enjoined is not confined to the nulitary tribe, 
but extends to all those on whom the care of Government 
devolves- 


Furtbor ex- 6. ^ Investigate^ The repetition of tli word is used for 
planation of the 

text the sake of enjoining the particular dutj . — [ With learned^ 

With those acquainted with the code of lawvs, the Tedas, 
the science of grammar, Stc". — [Brahmins ] Not persons of 
the military or other tribes. 

RenponsiliiJi- Hence it follows, that the king, and not the Brainnins, is 

ty oi the king 

responsible for the neglect or perversion of justice; ViS Mem/ 
has said : “ A king jivho inflicts punishment on sucli as de- 
serve it not, and inflicts no punishment on such as deserve 
it, brings infamy on himself, while he lives, and shall sink, 
wlicn he dies, to a region of torrnentf ” 


* The use of the third or eausiitive case here denotes their infeii- 
ority : it htung a rule of g^rammar, that the preposition should be con- 
nected with a secondary agent. 

t MenUf 8 128. cited in the Dundavivaca, Viramitrodayaj Fya* 
vakdratnddhavaf &lc. 
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7. Conformably to the sacred code of laxvs.^ Not according 
to ethical law. Locals temporal, and other ordinances which 
are not in opposition to the sacred code, are not separately 
treated of, as they do not form a different subject. More- 
over, the following text may be here recited : “ A man shoidd 
pay implicit obedience to any temporal regulation or le^l 
enactment which may not militate agamst his peculiar duty 

8. Divested of anger and avarice.] Conformity to the 
sacred code having been already enjoined, this injunction 
seems to be superfluous ; but it is used to show the paramount 
necessity of such conduct. “ A^er/' impatience of temper ; 
^^avaricef excessive desire of gain. 

9 Moreover, “ Persons who are versed in literature, 
acquainted \^ith the law, addicted to truth, and impartial 
towards friend and foe, should be appointed assessors of the 
court by tlie kingf ^ 

10. Persons who are versed in literature:^ that is, who 
are eminent in tlie study of philosophy, grammar, &c., and 
in comprehending the Vedas. '' Acipiaint^d with the law 
familiar with the sacred code of laws. “ Addicted to truth 
prone to habitual veracity. “ Impartial towards friend 
and foe:^ divested of enmity, affection, partiality, prejudice, 
and the like. Let persons with the qualities here described 


* Y'djnyamdcya, cited in the Dipacaheay Viramitrodaya, Smntichoi-' 
tdmam, and Vyavahdramddhava. 

t Yujnyawalcya, cited in the Commentary oi^iramitrodaya, 
caheay Vyavahdramddhava, Fivdddmavaifetu, Fivddabhangdmava, 
vddatandava, Vyavahdrwmyw'ha, and Smtinchandrwa. 


Explanation 
of what law to 
be followed. 


Of the terms 
anger and uva- 
nee. 


Ap)K)intment 
of aHHo»soni. 


Explanation 
of the text. 
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be seated in the assembly, as assessors ( Subhasuda) induced 
by regal generosity, honours, and respect. 

11. Although the epithet “ versed in literature” has here 
been used without restriction, yet it is intended to be con- 
fifed to the Brahminical tribe, as Catydyann has stated : 
“ He (the king) should be associated with assessors, wise, 
experienced, eminent, of the highest tribe, familiar with the 
meaning of the sacred and moral codes'^.” 

12. These assessors arc to be three in number, as the use 
of the plural requires, and tins appears also to be the requi- 
site number from the text of Menu : “ In whatever country 
three Brahmins, particularly skilled in f several Vedas, 
preside, &cf ” But Vrihaspati has decla-ed, that the num- 
ber may be either three, five, or seven . ‘ That assembly in 
winch seven, five, ore\en three Brahmins versed in religions 
and worldly duties, preside, is equal to sacrificial grouiulj.” 

13 The epithet ‘‘ versed in literature” must not be con- 
strued to apply to the Brahmins mentioned in the first text, 
because the epithet here used is in the iirst or nominative 
case, and cannot consequently consist with the term Brah- 


* VxramiUodaya, SmnhcJiandncd, Calpataru, 

t The remainder of the text is, together with the learned 
Brahmin appointed by the king, the wise cull that assembly a court of 
judicature.” Memtj 8.11 Snintichandnca^ Medhathxtke, Firanntro* 
daxjih 

J Vnhnfipattj cited in the Smritkhintammi, Fivadatandava, Vya* 
mhdramnificlxa, VyavahdraniddfMva, Ftrmilrodaya, Madhavtya, Cul^ 

fatal Uy ty. 
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mins mentioned in the former text, which appears in the 
third or causative case ; besides which, tliere would be a re- 
peated mention of the requisite quality of learning. Caty&- 
40dna has propounded an evident distinction between the 
Brahmins and assessors. “ A king who investigates toge- 
ther with his chief judge, ministers, domestic priest, 
assessors of the court, according to law, shall attain para- 
dise*.” 

14. The difference here is, that the Brahmins are not^ D^ty of u- 
pointed, and the assessors are. Hence it has been ordained : 

“ A person, whether appointed or not, is entitled to furnish 
legal advicef .” It behoves those who are appointed officers 
to oppose a king proceeding illegally, after they have ten- 
dered true counsel : by acting otherwise they are culpable, 
as declared by CatyAyana : “ Those asse,ssor8 who follow 
a king pursuing the path of injustice, become participators 
in his act*.” Hence it follows, that be should be remon- 
strated with by them. 

15. They, on the other band, who are not appointed for- Duty of other 

. , oouutiBiiortt. 

nially, become culpable by offering illegal advice^ or with- 
holding their counsel, but not by omitting opposition. This 
is conlormable to the ordinance of Menu, “ Either the court 
must not be entered by judges, parties, and witnesses, or 


* Veeraimitrodaya, V^avahdramayUcha, Smritichandricd, Smritichin* 
tanuirUj Vyavafidratnadhava* 

t Cited in the Feeramitrodaya, as the text of Vamhtha, but as the 
text of Ndreda in the Vyavahdramayilo*ha, and SmrUictuntummu 

:{: Smritichintamani, FwddaCandava, Vyavahurmadlma* 


T 
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law and trutli miwtbc openly declared : that man is criminal, 
who either says nothing, or says what is false and uiijusl*.” 

16. From the conjunction “ and” used in the text, (§$ 10,) 
it appears, that for the sake of adding popular confidence to 
the assembly, some persons of the commercial class should 
also be called in to assist, as Catyayana says • “ A few mer- 
chants should be summoned, men of good family and dispo- 
sition, of a respectable age and good conduct, wealthy, and 
devoid of envyf 

17. It has been stated, that the king should investigate 
judicial proceedings, but an alternative is propounded • “ A 
Brahmin acquainted with all duties should be appointed, and 
associated with the assessors, by a king ^'ho is unable tlirough 
want of leisure to investigate judicial proceedings 1.” 

18. A Brahmin : [Not a man of the military or other tribes. 
— Acquainted with all duties One who knows and revolves 
in his mind all duties, whether of temporal origin or enjoined 
by law, is to be appointed, and associated with the assess- 
ors, by a king whose mind is engrossed with other affairs, 
for the purpose of investigating judicial proceedings. 


* Menu, 8, 13, cited in the Smrilkhintdmani, but as the text of 
Catydgana in the Ftvd/latandava, Dutulnviveca, and as the text of Me- 
nu and Ndreda in the Smrituira, Medhatuhee, Cultucabkatla. 

t Cited in the Smrtliehandncd, Calpataru, MMhaveeya, Veeramttro- 
iaya, Vividatandam. 

J Yajnyamkya, cited in the VyavahdrrnnayUc'ha, Feeremitrodaya, 
Dtpacabca, HimtKluntdinaTu, Frcddatandata, and by Apandityo. 
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19. He should appoint a Brahmin endued with such 
qualitiei as Catyiyana has described in (he following text : 
“ Subdued, of a respectable family, impartial, ten^ierate, firm, 
mindful of futurity, virtuous, attentive, uuiidlaescedbypas* 


20. If such a Brahmin cannot be found, the king may 
appoint a Cihetrya or a Vaisya, but not a Sudra, as Cat~ 
yd y ana has said : * 'VlHiere there is not a [qualified] Brahmin, 
he may appoint a man of the military or merctuttile tribe who 
is conversant with jurisprudence, but a Sudra must care> 

r ' 

fully be avoidedf.” 

21 . Ndreda has mentioned this representative as afirincipal : 
“Taking the sacred code of laws as his (guide), and deferring 
to the opinion of the chief judge, let the king deliberately and 
regularly investigate judicial proceedings!.” 

22. Deferring to the opinion of the chief judge Not 
relying exclusively on his own; in like manner as a king by 
means ot his spy beholds the army of his enemy. 

23. The term Pradnivak, or chief judge, is etymologi- 
cally appropriate. He interrogates (prichutee) the plaintiff 
and defendant : hence is derived by grammatical rules the 
active participle prad, the interrogator. With the assessors 


* Cited in the SmriUchandrka, Calpataru, Feeramitrodaya, and 
Smntichtntdmani, 

t Cited m the SrnrUicfhandrka, Calpitaru, Mddhaviya, Dipacalica. 

I Ndreda, cited ia the Feeramitrodaya and Fivddatandava* 

T 2 
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be weighs or investigates (vivechyutee) the truth or false- 
hood of their assertions : hence is derived vivak, the inves- 
tigator ; hence, by the compound, he is termed Pradvivak. 
It is said, “ He who, with (in the presence of) the assessors, 
carefully inquires into the subject matter, and investigates 
the point at issue, is termed the Pradvivak, or chief 
judge*." 

24. So also; “ Those judges who act unconformably to the 
laws, 01 otherwise improperly, are to be severally amerced 
in twice the amount of the suit, whether under the influence 
of partiality, avarice, or fearf .” 

1 

25. '^hose judges who act uncotfo'ctnably to the laws .•] 
In opposition to the sacred code.— ‘ iJr ‘otherwise impro- 
perly Inconsistently with approved usage. — “ Under the 

influence of partiality Swayed by undue bias Avarice, 

excessive desire of gain. — Fear, terror : or otherwise subdued 
by the prevalence of their passions are to be severally," 
one by one, — '^amerced in twice the amount of the suit,” in 
double the penalty incurred by the losing party, not in twice 
the value of the thing in dispute; for were such the law, m 
actions relative to adultery and the like, there could be no 
fine. . 


26. The specific mention of partiality, avarice, or fear, 
implies, that the penalty of twice the amount does not extend 
to cases of error, inadvertence, or the like. Such is the 
import of the injunction. 

• Vydsa, cited in the Fitnidatandavaf and by Calpataru, 
t Ydjnyamkya, cited in the Dipacalwa, and by MUrami&ray Apara-> 
ditya, 
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Subject of a Judicial Proceeding. 

27. “Tbe king is superior to all, except Bfahmins''." 

may bo amoro* 

From this text of Gautama it must not be inferred that Brah- td. 
mins are exempt from amercement, for the text is intended 
merely for the purpose of generally extolling the Brahmini- 
cal tribe. It is ordained in the Sutra : Six things are to 
be avoided by tlie king [acting with respect to the Brah- 
mins ] The punisliment of flagellation, of imprisonment, of 
amercement, ot banishment, of reprimand, and of expulsionf .* 

But the excepted person must be eminently learned, skilled 
in worldly affairs, in the Ferfas and Fecfan^o.?: intuitively 
wise, well stored witli tradition and historical wisdom, con- 
tinually revolving these subjects in his mind, conforming to 
them in practice, instructed in the forty-eight ceremonies, 
devoted to the observance of his three-fold and six-fold duties, 
and versed in local usages and established rulest. The mere 
order of priesthood is not sufficient to exempt. 

Section 2. 

On the Subject of a Judicial Proceeding. 

1. The subject of a judicial proceeding is now propoun- Subjoctofn 

1 • pro- 

(Jed. “ When a person aggrieved by another in a manner ceeding deHn- 

ed. 

contrary to law or approved usage, represents it to the king, 
or the chief judge, that representation is termed the sub- 
ject of a judicial proceeding 


^ Cited in the Feeramitrodaya, Dandaviveca, and Fivddatandava, 
the text of Goutama and FasutiUha. 

f Cited in the Dundaviwoa and Fivldatandava as the text of Gou^> 
iama and FasiMha, 

J Cited in the Vceramitrodaya, and Fwddatandava* 

§ Vujnyawalcya, cited m the Deepamlicd, Veeramitrodaija, Suhodhini, 
SinritichinUmani, Fiiiddatarbdava, Fyavahardmayucha, Mddfiaviya, and 
Smrituidra. 
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3. When a person aggrieved or distressed by another, 
in a matitief or through means inconsistent with, or contrary 
to approved usages or law, represents or sets forth his 
grievance to the king, or chief judge, that grievance so repre- 
sented ill teimed the subject of a judicial proceeding, the 
component parts of which are the declaration or charge, and 
the answer, and, which forms the groundwork of delibera- 
tion, evidence, and decision and judgment. This is its gene- 
ral definition. 


Chorgei are A charge Or declaration is twofold, presumptive and posi- 
•umptive and tive, ES Ndrtda has declared : “ Allegations are comprized 


positive, 


under two heads, presumptive and positive, depending on 


presumption or certaiuty. Presumptin ' may arise from a 
person’s keeping bad society, and certainty from some visible 
proof, ^ seeing the stolen property,” fec"^. 


Poiiti<e 4. A charge or declaration founded on certainty, is of two 
twofold, for descriptions, of omission and of commission. The former 
MUJMwn!”” ” is exemplified by this allegation, “ He lias received my gold, 
(or other article,) and will not restore it and the latter, 
“ He has forcibly seized my land.” Cahjayana has pro- 
pounded the distinction, “ He is unwilling to do justice, or 
he does an act of iiyusticef 


Subjects of 6 . Subjects of judicial proceeding are propounded as 
i)^mgs*are being of eighteen sorts, according to Mem. “ Of those 
tigliteenfuld. jg consumption ; the second. 


* Cited in the Vioadatandam and SmrilieKintamani. 
f Cited in the Vivddalandtva and Vetrmitrodayn- 
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deposits, and loans for use; the third, sfile without owner- 
ship ; the fourth, concerns among partners ; the fifth, sub- 
traction of what has been given ; the sixth, nonpayment of 
wages or hire ; the seventh, nonperformance of agreements ; 
the eiglith, rescission of sale and purchase ; the ninth, dis- 
putes between master and servant ; the tenth, contests on 
boundaries ; the eleventh and twelfth, assault and slander ; 
the tiiirteenth, larceny ; the fourteenth, robbery and other 
violence ; the fifteenth, adultery ; the sixteenth, altercation be- ■ 
tween man and wife, and their several duties ; the seventeenth, 
the law of inheritance ; the eighteenth, gaming with dice, 
and with living creatures : these eighteen titles of law are 
settled as the groundwork, of all judicial procedure in this 
woild'^.” 


C. These also are greatly multiplied by the diversity of Dlveriity of 

claimii 

claims, as Ndreda lias declared : “ Of these also the ^ 

tions are a hundred and eight fold. From Ihe diversity of 
men’s claims, there are a hundred rainificationsf 


7 From the words, “ when a person aggrieved represents Complaint 
to the king,” it follows that he himself should come forward volTouirU^*^ 
and voluntarily make the representation, and not at the insti- 
gation of the king or his oflicer, or their deputies, as Menu 
has declared : ^ Neither the king nor his officers must ever 
promote litigation, nor on any account neglect a lawsuit 
instituted by others J ” 


• Menu 8, § 5, 6 , and 7, Cited in the Smritichinf/lmani, Vymmhara* 
maytLcha, Deepacahea, Medhattlhi, Vtvadubhangamava^ and by ilfitro- 
musray Cuflucalhatta, nnd Gmnnd Raj, but m the Fivddatandam as 
the text of Menu nnd Maricki. 
t Cited in the Vivadniandava and Veeramitrodaya* 

J Menu 8,43. Cited in the V&ramitrodfiya,Medhattth{y by CuUueabhalta, 
Gomnd Raj, Mitramisra, aiiH m the Mddkayeeya and SmrUidhintdmani* 
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8. By others^l This term includes the singular, dual, 
and plural number. Hence it is evident that an allegation 
may be made by one, two, or more persons against the 
same individual. But the following text of Ndreda, “ An 
allegation of one person against many, of females or a ser- 
vant, must be rejected, as is declared by those who are 
conversant with law*,” applies to a case where issues are 
distinct. 

Section 3. 

Process of Citation. 

Prom the words “ represents it to the king,” (Section 
2, §§ 1,) it appears that the complainant, after being interro- 
gated, should humbly state his case. Should the representa- 
tion appear just, his adversary, unless r'lhpted bj infirmity, 
should be summoned by means of an order under seal, or so 
forth. This is an obvious consequence, and has not therefore 
been noticed by the author, although expressly enjoined in 
other treatises. 

2. “A king should thus interrogate a person coming 
before him, at a proper time, in a respectful attitude, .saying: 
“Fear not, Oman, but disclose by whom, where, when, and 
from what cause, your grievance arisesf .” He should then, 
in conjunction with Brahmins and his assessors, deliberate 
on the representation thus made ; and should it appear rea- 
sonable, be shall deliver to him (the complainant) a summons, 


• Cited in the rteramitrodaya, VyavaJtardmayifha, Mudkaoiya, 
Stnr'Uisdn, SmnUchandncd, D.ejtacaiKa, Vivadachandra. 

t Catydyam, cited in the Smrittchundricd, Calpataru, Vymahdrd* 
mayic'ha, and Madhaviya. 
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or depute an officer for the purpoae of citing tho adverae 
party* * * § ." 

3 “ A sick person, a minor, an old man, one surrounded Whoihould 

not be Num- 

with difficulties, or occupied with religious ceremonies, or mooed, 
those whose absence would be detrimental to their interests, 
or who are in distress, fi. e. who are afflicted for the loss 
of their or his beloved object,) or engaged in the affairs of 
government, or in the celebration of a festival, should not 
be summoned. The king should not summon one intoxicated, 
deranged, or idiotic, or persons in grief, or servants, or those 
who are dependantf 

4. “ Nor a young woman who is without her husband. Further ez> 

■’ ® ception*. 

nor any woman born of a noble family, nor one lately deli- 
V ered, nor a damsel of the highest tribe. These are |»rmed 
dependant on their relations!.” 

6. “ But women whose families are dependant on them, ^ «»*y 

be summoueoe 

profligates and harlots, those who are expelled from their 
family, or degraded, may be Summoned 

6. “ Having ascertained the time, place, and compara- 
five importance of the charge, the king may summon even ^ 

those who are sick, [causing them to be conveyed] slowly in ataucea. 

* Catydyana, cited in the Fyavakdramayitcha* 

+ Catydyana, cited in the KyavahifotnapUc^ha, end in the SthtUU 
chandried as the text of Harseia* 

X Catydyana, cited m the Fyavahdramaync'ha, Smritudutndrkd, Sfo. 

§ Ibid. 


U 
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a carriage*.” “ Having inquired into the complaint^ the 
king may mildly summon those who have absconded into 
forestsf.” 

7. The legality of arrest is also inferrible from the con- 
text. It has been described by Ndi‘eda : “ A person being 
about to prefer a claim, may arrest his adversary evading 
it, or not giving satisfaction in the matter, until the arrival 
of the suinmonsj.” 

8. “ Arrest is four-fold ; local, temporary, inhibition from 
travelling, or from pursuing a particular occupation ; aud 
the person under such arrests must not break them§.” 

9. “ One who being arrested at a proper time breaks 
Ills arrest, is to be fined, and one arresting improperly is 
liable to penallj jj.” 

10. “ No culpability attaches to him who breaks an arrest 
put upon him while crossing a river, or place difficult of ac- 
cess, or while in an inhospitable country, or otherwise in 
perilous circumstances.” “ One desirous of celebrating his 
nuptials, afilicted with disease, about to perform a sacrifice, 
surrounded by difiiculties, sued by another party, transac- 
ting the affairs of government, cowherds while in the act of 


• Calyayam, ated in the Vyavaharamayiicha. 
t Hureeta, cited in the Smritichandncd- 
:( Noreda, but Menu m the Hmrittchandrici. 

§ Nareda, 

II Nireda. 
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tending their cattle, husbandmen in the act of cultivation, 
artizans engaged in their trades, soldiers engaged, in war- 
fare, are not to be arrested by the party, nor summoned by 
the king’." 

11. Arrest signifies detention by order of authority. Meaning of 

the term. 

12. Those who are sick and the rest [the other exempted Sick and 

Other exempt.* 

persons] may depute a son and so forth, a relation* or other «<< pcruniu may 

appear by de- 

friend. Such persons cannot be charged with officiousuess, as puty. 
described in the following text of Ndreda: “ He is gudtyof 
officiousness, who is neither the brother, the father, the son, 
nor <he constituted agent [of the party] ; should he interfere, 
he is liable to amercement-i*.” 

Section 4. 

Of the Declaration f. 

1. When the adversary shall be brought in by means of Method at 

, . , , , recording; the 

a summons, order, or king s oflicer, it is next propounded dedarauon. 

what IS to be done. “ The declaration of the complainant^ 

as represented by him, should be written in presence of his 

* Ndreda^ cited in the Vivddatandava, Vyavahdramaync'ha, SmritU 
ehintdmani, and Veeramitrodaya* 

* 

t Ndreda, cited in the Vwddatandava, Vyavahdramayno'lta, Veeramu 
trodaya, Smrtiichtntdinani, and ViVdddmavasetu, 

{ In the Hindu law, the same term ^ch signifies a judicial pro* 
ceeding generally, applies both to civil actions and criminal prosecu- 
tions; and as the method of conducting the investigation is in both 
cases the same, it will be necessary to use the terms charge/' declti^ 
ration/’ &c. with reference to the subject matter. 

u 2 
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adversary, distinguished by the year, month, fortnight, day, 
time, tribe, 6cc’.” 

Declaration 2. What is declared or 
what to con* 

tain. The person declaring or alleging is the plaintiff, or the com- 

plainant. His adversary is the defendant, or party complained 
against. “ Should be written in his presence before his 
face. “ As represented:” in the same manner as the state- 
ment was made at the time of making the first representa- 
tion ; not otherwise, for if there is any variation, it may prove 
fatal to the causef . 

3. A prevaricator, one who needlessly attempts to viti- 
ate the proceedings, one who does nr I ^duce his evidence, 
one standing mute, and one who being summoned absconds, 
are five persons who are to be nonsuited. 

Reasons for a 4. As the statement of the complainant was taken down 
the oomplamt. in writing at the time of making the original representation, 

* Yijn^wakya, cited in the Deepacalicd, Veeramitrodaya, SmriHcltan- 
dried, FyaviAdramayuc'ha, Vwadatandaca, Mddhaviya, SmrUi*6ra, and 
by Jpdradttya, Vuhmr&pa, Sp. 

t Formerly, all actions (in the Common Pleas, at least, then the com- 
mon court for determining civil suits between subject and subject) 
were commenced by original writ. This^original writ contained, pretty 
much at length, the nature of the injury which the plaintiff had sustained. 
Upon this, processes of different kinds, adapted to the species of the 
original writ which the plaintiff had made use of, were sued out, directed 
to the sheriff of the county Vhere the defendant resided, to cause him 
to come intocourt; and then the plaintiff was to make his declaration, 
which was nothing more than an exposition of the original writ, 
enlarged by a specification of time and place and other circumstaBces, but 


ramies of 
nousuK. 


iJleged is the thing to be proved. 



Of the JhckrffHon. , 

it would seem superfluous to enjoin b« 

written ; but at the second writing more paftieUi^Mph ure men- 
tioned, as of the year, month, fortnight, day, moon’s age, 
and day of the week, name^f the complaintmt 'And of bis ' 
adversary, their tribes, whether Brahminieal or the like* 

5. By the term, other particulars, is meant the quality. Further par. 

tioulai^ to ho 

quantity, time, place, motive of forbearance, See. as has been eampnMdiatha 
stated : “ That is termed a charge or declaration which is 
significant, technically precise, comprehensive, unconfused, 
direct, unequivocal, conformable to the original Complaint, 
probable, uncontradictory, clear, susceptible of proof, con- 
cise, not deficient, not at variance with respect to place and 
time, comprising the year, season, mouth, fortnight, day, 
hour, country, situation, place, neighbourhood, the' complaint 
and its nature, the tribe, appearance, and age of the adverse 
party, the dimensions and quantity of the property in dispute, 
the names of the complainant aqd his adversary, the names 
of their respective ancestors, And of the ruling kings, the 
motives of forbearance, the grievance done, and the names of 
the original acquirer and grantor*.” 


6. All this being represented to the king, is termed the 
declaration or charge. At the«time of originally preferring 
the complaint, the subject only is stated ; and before the ad- 
versary, the particulajlrs of the year, month, date, flee, are 


Difference 
between the 
ftrHt complaint 
and the decla- 
ration* 


so as not to vary materially from the writ^ which if it did^ would have 
made the wrii^ and coii^quently the suit founded thereon; ineffectual 
and nugatory.— iSamiwy Treatise on Pleading, 


* Catgdyanag cited in SmrUi^intdmm) and VivddatandavQ, Vyarxh 


I 
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Cases in 
which the date 
should be spcci- 
hed. 


Cases in 
which local Cir- 
cumstances 
should be spe- 
cified. 


inserted. This constitutes the diderence [between the ori- 
ginal complaint and tlie declaration]. 

7. Although the specification of the year is not requisite 
in all cases, yet in the instance of pledge, acceptance, pur- 
chase, and sale, it is indispensable to the decision, as appears 
from the following text : “ In the case of a pledge, gilt, or 
sale, the prior transaction has the greater validity’.” In 
mercantile transactions also, if a person had received in a 
certain year, a certain quantity of a certain article which he 
restored, and in another year he had received precisely the 
same article, and of the same quantity from the same person, 
and if being sued,' he should ailiuitthe receipt, but plead resto- 
ralion, it would be necessary for the pi n^ff to rejoin, that 
the restoration was of that article delivered in the former 
year. Tlie month, and so forth, also should be .specified. 

8. The specification of the country, the local circum- 
stances, spot, &c. as well as of time, is requisite in ca.ses of 
immoveable property, as appears from the following text : 
“ The country, place, site, tribe, name, neighbourhood, 
dimensions, nature of the soil, the names of anpestors and of 
the former kings ; these ten should be specified in a suit for 
immoveable property f.” » 


• Quotation from an unoertain author in the Viv&datandava, Veerami- 
trodaya, Vyamhiiramatrica, and rivddachandra; but from Yajnyamkya. 
in the Mitieshari and Smritudra and the teading of the text is diffe- 
rent by aeveral authors. 

f Catyiyam, cited in the Smntiehandrkd, Ctdpataru, and Smritichin- 
tdmani ; but an unnamed author in the FivdduUtndava and Fyavahdra^ 
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9. ^The comity:* central region, tod fortB, or ^i^plmtion 
otherwi'^e. “ Place:” city of Benares or the likV “ Site:” 

the houses or lands by whiclk^he property is bootided on all 
sides. “ 2Vi6«:’’ the order of the parties, whether Brahmi- 
niral or other. “ The name :” as l)evadutta, or the like. 

“ The neighbourhood:” the persons who reside in the vici- 
nity. “ The dimensions,” in beegahs or other land measure. 

“ Nature of the soil :” rice fields, plantation of betel-nut, 
muddy or clayey soil. “ The names of ancestors,” and 
“ of the former kings:” the designations of the ancestors of 
the parties, and also of the former reigning powers. By 
prescribing the specification of the year, month, &c. it is 
only intended, that the dates should be inserted as far as 
may be requisite m particular cases. 

10. The above being the requisites of a declaration, it semWsneeof 
follows, that, if it is deficient in any of these requisites, it * 
becomes merely the semblance of a declaration. This sem- 
blance of a declaration has not been separately defined by 

the venerable author, but by others it has been accurately 
defined : " Declarations should be rejected as more sem- 
blances, which are absurd, uninjurious, unmeaning, frivolous, 
unsusceptible of proof, at variance with possibility'^.” 

11. Unnatural as, Such a person has taken the horn Explanation 
of my hare, and will not restore it. “ Uninjurious as, ®^^*P"®***"* 


*Catyiyana in the SmrUtehomdrka, Mddhaviyu, Vyvahdramitnca, 
but Ndreda in the Smri^dra, and uncertain in the Fivadatandava, 
Vyavakdramayneha and Fivddaehandrd, and FnhaspaH in the Smntu 
chmtdmanL 

t ThiB following iHuitfations may saam frivoloua ; but other systems 
descend to similar mimtue. For instance. Jt condition precedent of 

which the subject is an event physically impossible at the time of enter- 
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A declaration 
ifi admissible, 
thouj^h involv- 
ing many mat- 
ters. 


Such a person transacts business in bis own house by the light 
of a lamp which burns in mine. “ Unmeaning," [not having 
any signification : ] as> the unmeaning connection of letters. 

Frivolout as, This Devaduita warbles a sweet song 
near my house. “ Unsusceptible of proof:" as, Devadutta 
ridicules me by a supercilious look : as this cannot be pro- 
vetl, it is termed, unsusceptible 0 / proof ; from the momentary 
nature of the action, no witnesses can be procured ; much less 
written evidence ; and from the tnfling nature of the complaint, 
an ordeal cannot be resorted to. “ At variance with possi- 
bility:" as. This dumb man cursed me: or at variance 
with local interests : “ That complaint which is prohibited 
by the government} or detrimental to the interests of a city 
or country, or to the different classes of ^ >ciety, is pronoun- 
ced to be inadmissible''.” 

12. But the text, “ A declaration comprising severaldis- 
tinct subjects is inadmissiblef,” is not intended to vitiate a 


mg' into the contract; renders the contract null; if it refer to an act to 
be done : and is itself null; leaving the obligation pure and simple; if it 
refer to the act as not to be done. Thus if a man make a promise or a 
grant under a condition that the grantee do scale the sky; touch the 
moon; draw a triangle without angles; travel over Britain in an hour, 
go from Westminster to Rome in a day; the promise or grant is void. 
But one made upon condition that he do not scale the sky; nor touch 
the moon; &c. is valid and unconditional; the condition being nugaw 
iory.^CJokbmke, Obltgatitm and Contracts, Book 3; §§ 303. 

• Nitreda cited in the Smritisard, but Frihaspati ill the Smritim 
chijiam6ni, M&dhaveeya, Veeramitrpdaya, and uncertain in the Vivdda* 
tandava, VyavahdramayOcha and Vit)ddachandra. 

t Quotation from Ndreda in the Vivddatandaca, but from Caiydyana 
in the Mddhaoeeya, Smitrichandriod, Caipaiaru, and uncertain in the 
Fyavahdramync'ha, Smritisdra, and Fivddachandra» 
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claim involving many distinct articles : for instance, if a 
man should sue another for taking his gold, cloths, silver, &c, 
there is no error in the declaration. Nor should it be alleged, 
that a declaration involving a claim of debt combined with 
other topics is invalid: as for instance, if one should alledge, ‘ 

“ Such a one has borrowed silver money from me at interest; 
gold has been deposited with him, and my field has been 
usurped by him.” Such a declaration is good. All that is 
intended is to invalidate a simultaneous investigation. “ It 
being ascertained, that in a judicial proceeding there are 
allegations of various matters, the king being desirous of 
investigating the merits, may enter upon them at pleasure*’.” 

Hence the meaning of a declaration involving many topics 
being inadmissible, is, that they should not be entered upon 
all at once. 


13. The term plamtiff or complainant includes the sons The term 

plaintiff or 

and grandsons of those persons, their interests being equally complainant 

. *1111 1 * includes their 

involved ; so also is a constituted agent jncluded^ because his sons^grandsona 
. , a . M . , ageuts. 

appointment creates in luin a similar interest^ as appears 

from the following text : “ A person being appointed by the 


plaintitf or complainant, or deputed by the defendant, or 
person complained against, who acts on behalf of his princi- 
pal, suffers defeat or successf.” The principal participates 
in the success or failure of bis representative. 


* Cited in the Vyavdh&ramye^ha, Sinritisdra, M&dhamya, Vivdda- 
tihandra, and Feeramttrodf^ 

t JViiriMfo, cited in the fjutvghirmotl^'ho, Calp*> 

tarn, SmrititSm, but Catjfdi^M iathe St^ri^h9ndri<t4. 

X 
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Mode of re- 14. This (the declaration) having been written on the 

cording thede- 

elariiMoa. ground, or on a board with chalk, is to be corrected by the 
rejection of superfluities, and afterwards recorded on a leaf, 
as appears from the following text of CatyAyana : “ The 
judge shall cause to be taken down the spontaneous state- 
ment of the plaintifl* or complainant on a board with chalk, 
and afterwards, being corrected, on a leaf*.” 


Corrections 
may be made 
until the an- 
swer IB ffiyea 
in. 


16. The declaration may be amended until the answer 
is given in, but not afterwards, lest there should be infinite^ 
ness. Hence the text of Nareda: “ He may amend his 
declaration until the answer is given in ; but being stopped 
by the answer, the corrections must cease •' ” 


Answer must 1®. If the judges cause the answer to be given in before 
before the*de. f^e declaration is amended, they incur the penalty prescribed 
b^^Mendod. avarice ; and the king must investigate the 


claim, after having obtained a fresh declaration. 


Section 6. 
the Answer. 

Answer to What is to be done after the amended declaration has 

he written. 

been recorded, is next propounded : “ The answer of the 
party who has heard the declaration must be written down 
in the presence of the plaintiff 


• Cited in the Vyamhdramayiic'ha, Smritichintdmam, Dipacalka,Md- 
^Ifihaveeya, Fyvahdramatnca. 

t Cited in the Vivddatandaw, VyavahdramayUc’ha, Madhamya, Vivd» 
ddmavaeetu, Vtvddachandra, but Catydyana in the Smritisdra. 

J Yiijnyamlcyd, cited in the Viv&d<Uandaw,Vytmdhdram4yiU!'ha,Smn> 
Hohintdmni, aai Smritisdra. 
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2. The adverse party having heard the substance of the 
declaration, his answer, or that which follows the declaration, 
is to be written down in the presence of the plaintiff, that is, 
the claimant or complainant. 

3. That which is calculated to refute the first statement 
is an answer, as appears from the following text: “ The 
wise have held that to be an answer which embraces the 
declaration, which is solid, clear,consistent, and obvious 

4. “ Which embraces the declaration : ” capable of refut- 
ing it. “ Solid not inconsistent with reason. * Clear 
not admitting of doubt. “ Constsfen/;” agreeing in all its 
parts. “ Obvious that which needs not the explanation 
which would be required by the use of uncommon words, or 
by ungrammatical terminations or collocation of words, or 
by the use of elliptical phrases or of a foreign dialect. Such 
has been termed a true answer f . 


* Ndreda (not found in his Institutes) cited in the Fivddatandava, 
Vyavahdramaync'ha, Smntichtntdmani, Smritisdra, Vivdddmavmht, FI- 
vddaehandra, Veeramitrodaye,CalpataTu, and Prajapati in the SmritvAan- 
dnca and Madhaveeya. 

t The conditions and qualities of a plea (which, as well as the doc- 
trine of estoppels, will also hold equally, mutatit mutandis, with re- 
gard to other parts of pleading,) are, Ist. That it be single, and con- 
taining only one matter ; for duplicity begets confusion. But by stab 
4. and 5. Anne, c. IS, a man with leave of court may plead two oj 
more distinct matters or single pleas. Sd. That it be direct and 
tive, and not argumentative. 3d. That it have convenient certainty 
of (tme, place, and persons. 4th. That it answer the plaintiff’s allega- 
tions in every material point. Sth. That it be so pleaded as to be 
capable of tnal.”i— Law Die. Art. Pleading. 

X 2 
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Further ex* 
planation. 
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Four kinds 
of aubw'er. 


Nature of 
coiiiessiou. 


Of denial. 


Denial is 
fourfold. 


5. An answer is fourfold, a confession, a denial, a special 
plea, and plea of former judgment, as Catyayana has de- 
clared “ A confession, a denial, a special plea, and a plea 
of former judgment, are four sorts of answer 

6. A confession is exemplified as lollows. The plaintiff 
declares, “ This person is indebted tome in a hundred pieces 
ol silver,” and the other replies, “ It is true, I do owe him 
that sum,” as Catydyana has said: “ The admission of a 
claim is termed a confession f.” 

7. A denial is tlius, “ I do not owe him,” as Catydyana 
declares ; “ In law that answer is termed a denial, when the 
defendant or accused contradicts th charge or decla- 
ration J.” 

8. The answer by denial is fourfold, “ total confradic- 
tion, plea of ignorance, of alibi, and of non-existence at the 
period of the alleged transaction 


• Cited in the Vivddatandam, &c. and Ndreda in the Calpataru. 

t Vi/asa, cited in the Vivadavhmtdmani and Veeramitrodaya, but 
uncertnm in the Vivddatandava. 

J SmntKhntdmani, Vio&datandava, Smritisara, Vtvdddrmvatetu, 
Vivddachandra, Snmtichandricu, Vnhaspatt m the Calpataru, and Ma- 
iOmveeya, Ndreda m the Vyamhdratalm, 

If 

§ Catydyana, in the Vyavahdramayac’ha, Vivddatandava, Smntu 
tMndrm; Ndreda, in the Smritickintimani and Snrnttedra ; Vyata, in 
the Calpataru and Vivddamatnca ; Pnyapatt, ra the Mddhaveeya; but 
uncertain in the Vivddachandra. 
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9. “A spet'ial pka,” is, where the defendant admits the 
demand, but avoids it by pleading a general acquittance, 
or that he had received the money as a present, as Ndreda 
has said : “ Where an adversary admits a claim adduced in 
writing by a complainant, but avoids it by some, specific cir- 
cumstance, that is called a special plea'^.*’ 

10. “ The plea of former judgment," is, when t^ adver- 
sary asserts that the complainant had formerly made a com- 
plaint against him in the same matter which was dismissed, as 
Cafyayana has said : “ One against whom a judgment had 
formerly been given, if he bring forward the matter again, 
must be answered by a plea of former judgment*)-.” 

11. These being considered as the component parts of an 
answer, it follows that an answer not comprizing these 
requisites is a mere semblance. This is a natural inference, 
but in other law tracts it has been eiqiressly declared : “ That 
is not an answer which is dubious, not to the point, too con- 
fined, too extensive, or not embracing all the parts of the 
declaration. That which, is relative to other matter, incom- 
plete, obscure, confused, not obvious, or absurd, is a faulty 
answer J.” 

* Cited in the TymxMrmayfuiiii, Vivedatandam, Smritt»iira, 
Smrittehandrio&, Veeramiirodaya, Fivadamavatetu, and Vivddaefumdra; 
but Vrihaspati in the MMhaveeya, or both nccording to the citation 
in the Calpataru. ^ 

t Cited in the Smritichintiimani, VyavahdramayUc’ha, Fividatandava, 
fimriltidra, Vivdddrmvasetu, and Fivadachandra , but Fnhaspatt, in the 
Calpataru and Mddhaeeeya, 

;{; Ndreda, in the Smrltieh%ntdmani and VwddkUttndava, but uncertain 
in the Fyavaharamay&c’ha. 


Nature of ft 
apecial plea. 


Of plea of 
formerjudg- 
ment. 


Semblance of 
an answer. 
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Explanation. 12. “ A dubious answer” is thus exemplified : as if in an 
action for debt, the plaintiff demanding 100 suvernas*, 
the defendant should admit that he is indebted in the sum of 
100 suvernas or 100 mashas. “ Not to the point:” as if 
in an action for debt of 100 suvernas, the defendant should 
reply by admitting a debt of 100 panas. “ Too confined:” as 
if in an action for debt of 1 00 sut^ernos, the defendant should 
answer ^ admitting that he owes five. “ Too extensive : ” as if 
in an action for 100 suvernas, the defendant should reply by 
admitting a debt of 200. “Not embracing all the parts of the 
declaration:” as if in an action for gold, cloths,and other ar- 
ticles, the defendant should reply by merely admitting the debt 
of the gold, but of nothing else. “ Which is relative to other 
matter as if in an action for debt of 10 ' suvernas, the de- 
fendant should answer that be had been assaulted by the 
plaintiff. “ Incomplete not embracing the particulars of 
country, place, and so forth ; as if in an action to recover a cer- 
tiun field, the declaration should specify it as being situated in 
the central province to the eastward of the city of Benares, 
and the defendant in answer should admit generally having 
taken possession of a field, without specification. " Obscure 
as if in an action for 100 suvernas, the defendant should an- 
swer, Am I alone in debt to this man? which might signify 
that the chief judge, the assessors, or the plaintiff, were in- 
debted to another person. “ Confused:” contradictory in 
its parts ; as if in an action for a debt of 100 suvernas, the 
defendant should answer that he received the money, but 
tiiat he does not owe it. Not obvious:” requiring explana- 


• A weight of gold equal to sixteen vmlm, which at five rutties t« 
each tiuuha, makes the fwoerna equal to about 176 grams Troy, 
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tion, in consequence of the use of ungrammatical composi- 
tion, or collocation, or of a foreign dialect : as if a person 
being sued for a debt incurred by his father to the amount 
of 100 suvernas, should answer, “ By the information of 
the receiver of the hundred of my father, I know nothing of 
the suvernas instead of saying, I did not learn from my 
father that he received the 100 suvernas. “Absurd:'' 
contrary to reason and common sense : as if in an aiCtion for 
debt, the plaintiff should claim the sum of 100 suvernas al- 
leged to have been lent out at interest, sta^g that he had 
received the interest, but not the principal, and the defen- 
dant should answer that he had paid the interest, but had 
not received the principal. 


13 By using the term answer in the singular number, it Confunton of 
follows that a confusion of pleas is inadmissible. “ That an- *“'“*““** 
swer which confesses to a part, specially excepts to a part, 
and denies a part, is not a proper answer, from its confu- 
sion'^.” The above is a text of Caty&yana, who has pro- 
pounded the reason why such answer is improper : “ In one 
suit, the proof cannot rest on both parties, nor can both ob- 
tain judgment, nor can two answers be offered at oncef.” 


14. But it might be contended, that in an answer invol- Caseof a da. 
ving denial and a special exception, the proof would rest with m^uob?****^ 
both parties ; for as it has been recorded, that “ in the case 
of a total contradiction, the proof rests with the complainant. 


• Cited in the Smrilkhandried, Fjiavahiramayne'ha, Fivddatandam, 
and VeerarMtrodoya, 

t Ibid. 
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Case of a for- 
mer judgment 
Mid special ex- 
ception. 


Case of an 
aiibwer invol- 
ving three or 
four pleas. 


Must he tfilt- 
eu separately. 


and in the case of a special exception, with his adversary'^.” 
Both |>)eas, however, cannot be admitted in one case . as if in 
an action for debt of 100 suvernfis, and also of 100 rupees, 
the defendant should deny the first claim, and specially except 
with regard to the second. 

16. On the other hand, in the case of an anwer invol- 
ving a special exception and a former judgment, the defen- 
dant must substantiate both plea.s, as has been .said . “ The 
proof rests with a defendant pleading a former judgment 
and a special exception As if one should say, I received 
the gold, but returned it ; and as to the silver, I was sued in 
a former action, andjudgment was given against the plaintiff 
But this 18 incompatible, because the fir; plea must be sub- 
stantiated by the decree and the adjudii. ants, and the second 
by witnesses and documents, 

16. An answer involving three pleas is now to be con- 
sidered . as if in an action to recover 100 suvernas, 100 
rupees, and cloths, the defendant should deny the first claim, 
plead an acquittance as to the second, and former judgment 
as to the cloths ; and so with an answer involving four pleas. 
These, when brought forward all at once, constitute no an- 
swer. 

17. But as the several counts cannot be answered with- 
out their respective pleas, these must be urged separately 
in succession. 

• Nareda in tlie Vyavaharamaytx'ha, but uncertain in the Vwada- 
tandava and Madlumeeya. 

t Vyasd and llareeta in the VyavdhdramayUo’ha, but uncertain in the 
Fivddatandava and Vtvidachandrm, 
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18. Their order will be regulated by the inclination of 
the parties and the judges ; but in the case of two pleas com- 
ing together, that which is most important should first bo 
acted upon, proceeding afterwards to tiiat which is less im- 
portant. 

19. But where there is a confession in conjunction with 
another plea, issue is to be taken on that other plea, because 
there is not proof required to a confession, as Hareeta has 
declared: “ If it should be asked. Which plea is to be first 
considered, when there is a junction of a total denial and a 
special plea, or of a confession with another plea? the 
reply is, that which is most important, or which is most 
material to the decision of the suit, is to be taken as a dis- 
tinct answer, or else otherwise*;” that is to say, where there 
is no distinction, the order is regulated by the inclination of 
the parties. 

20. The meaning of " that which is most important” is 
next propounded. In an action to recover one suvernas, 100 
rupees, and cloths, if the defendant should confess the first 
claim, totally deny the second, and plead a release for the 
third, here the total denial, from its being the most impor- 
tant, being acted upon by taking the plaintifi’s proof, the 
investigation must proceed. The third plea regarding the 
cloths follows next. The same order is to be preserved in 
the case of its junction with a denial, or a plea of former 
judgment, or a special exception : as if in a suit of the nature 


• Cited in the Smritidiandricd, Mddliaveeya, f^yavahdramaync’ha, Vwd.. 
datandava, and Smntuara. He and Vydm in the Fyavakdraitutyacha ; 
but uncertain in the Vivddaehandra ; and in the CcUpataru. 

Y 
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above specified^ the defendant should confess the debt of the 
gold and silver, and declare himself willing to repay it, but 
should deny with respect to the cloths, or should plead re- 
storation of them, or that judgment was given against the 
plaintiff in a former action for them; here, although the 
confession involves the most weighty matter in dispute, yet 
as it is followed by no adducement of evidence, the denial or 
other pleas are first to be considered in the investigation of 
the suit. 

21. But in a case where two pleas apply to one and the 
same charge, as if a person should arraign another, alleging 
that he had lost at a certain time a certain cow belonging 
to him, which had subsequently been fou < I in the bouse of 
the other, and the defendant should assert that the allega- 
tion is false, and that the cow was in his house previ- 
ously to the period mentioned by the plaintiff, or that it 
had been bom in his (the defendant’s) house This should 
not be called a faulty answer, because it is calculated to 
rebut the charge : it is not a simple denial, as it involves a 
justification ; nor is it a special exception, as it does not 
admit any part of the allegation ; but it is an exculpatory 
negation, and the proof rests with the defendant, in confor- 
mity to the rule prescribing that the proof of justification 
depends on the defendant. 

22. But if it be objected, that this might as well be 
alleged to be the business of the plaintiff, as is prescribed in 
cases of denial, it is answered, that the rule in question re- 
lates only to cases of simple denial. Should it be rejoined, 
that it might as well be affirmed that the rule prescribing 
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the proof to rest Trith tbe defendant, also relates only to a 
simple special exception, the answer is, tltat this is incorrect, 
as a special plea involves a denial, and there is no such thing 
as a simple special plea. 


23. In general, a special plea consists partly of admis- DUtinetton 
sion, and partly of denial; as for instance, an admission of culpatory nega. 
tlie receipt of 100 rupees, but succeeded by a plea neutra- pUi deniaiV 
hzing the admission : but in the instance above' quoted 
there is no partial admission, which constitutes the distinc> 
tion. This has been clearly stated hy Hareeta: “ When 
an answer involves a denial and a special plea, the special 
plea is to be first considered*.” 


24. Where the pleas of denial and former judgment apply 
to tbe whole matter charged, there also the proof rests with 
the defendant ; as in an action for the recovery of 100 rupees, 
if he should deny, and at the same time plead former judg- 
ment ; as appears from the following text; “ In the junction 
of a denial with a special plea or former judgment, the 
defendant should adduce tlie proof -j-.” There is no such thing 
as a pure plea of former judgment, for this would be no 
answer. 


Proof refit! 
withthetiefend- 
ant, m pleading 
denial and 
former judg- 
ment. 


25. But a confession is a good answer by itself, because a 
by establishing the truth of the matter adduced to be proved, **” 

it excludes the necessity of proving it. 


• Cited in the Madhuweya and Sntrimandrka, but Vy^ta in the 
Calpataru. 

“t Hdreetd widVydM cited in the l^ydvahifoiiKiySc'hdj but uncertain in 
the yivadatmdmm and FicddacAondra. 

Y 2 
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26. And where there is a junction of a special plea 
and of a plea of former judgment, as if a person being sued 
by another for a hundred pieces of money, should reply by 
an admission of the receipt, a plea of redelivery, and a plea 
of former judgment, it is optional with the defendant, [that 
is, it is optional with him which of the two pleas he willpro- 
cee jdrst to substantiate.] 

27. But in no instance can two adverse parties plead at 
the same time in one cause. 

Section 6. 

Of the Onus Probandi and Judgment. 

1. The establishment of the claim i>aing dependant on 
evidence, it is propounded by whom that evidence is to be 
adduced. “ The claimant shall immediately reduce to wri- 
ting the evidence of the thing to be proved*.” After the 
answer, the claimant, that is to say, lie who has the matter 
to prove, shall reduce to writing immediately, without any 
interval, the evidence, or that by which the matter is to be 
proved. From the injunction of its being immediately re- 
duced to writing, it may be inferred, that in furnishing an 
answer, delay is occasionally allowed : this point will be sub- 
sequently considered. The meaning appears to be, that, as the 
necessity of proceeding without delay was not prescribed in 
the case of giving in the answer, as it has been in the case of 
recording the evidence, time is occasionally allowed in pre- 


• Yujnyawakya, dted in the SmrUtchandnca, Fynvaliaratmy&c'ha, 
Madhaveeya, Dipacdica, and Hubodhim; and by Mdramitra, Vvtmrapa, 
and BokmUatta. 
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paring the answer to the claim on the principle of “ «xpret~ 
sio umus eat excluaio alteriua. 


2. From the direction that the claimant shall reduce to 
writing, &c. it follows, that he is to write down the evi- 
dence of the matter adduced who has any thing to prove : 

hence, when former judgment is pleaded, as this is thoMatter 

'IW 

to be proved, he who adduces that plea is the claimant. Hq 
( the defendant) therefore is considered as the claimant, and he 
must adduce the evidence. In a special exception also, as 
this IS tlie thing to be proved, he who adduces that plea is 
the claimant, and he is the person to adduce the evidence. 


In CBM of a 
former Judg- 
ment or •pecinl 
plea, (he defen- 
dant addueea 
proof. 


3. But in a case of total denial, the plaintiff is the clai- In a total da. 
mant, and it rests therefore with him to adduce the evidence ; tiff.’ ^ 
hence, by the use of the expression “ the claimant shall re- 

du( e to writing,” it is meant, that he who has any thing to 
prove, is to do so, and not any other person. 

4. Therefore, in a confession, as there is nothing to be 
proved, and neither of the parties have any claim, there is 
no evidence to be adduced, and the proceeding rests there, 
as has been clearly expressed by Hareeta : “ When a spe- 
cial exception and former judgment are pleaded, the defen- 
dant shall adduce the proof : in a total denial, the plaintiff: 

in a confession, there is no iBSue*^.” 

( 

5. " That being right, he obtains judgment ; and other- Judgment 

must be ^ven 

wise, the reversef .” “ That” means proof, consisting of docu- bfter adduce. 

nieut of evi- 

' ^ deuce. 

* Fywia in tlie Caipataru, and in the Vyavaharamayficha as the text 

of Vy^a and Hareeta, but uncertain in the Vivadatandam and Vivada- 
cfiandra. 

t This is the latter hemistich of a text of Yajnyawalcya cited in the 


In caite of a 
coiifesNion, no 
evidence lequi- 
»ite. 



166 


MUacshara. 


_Reeapitul>< 

tiuu. 


Qnadniple 
div^iHion ot a 
judu ifil pro- 
ceed] 


ments, testimony, &c. as will be subsequently explaioed. 
That is, by the establishment of the accuracy of his evidence, 
whether oral or documentary, a party obtains judgment, con- 
sisting in the success of his claim. He obtains the reverse, 
or defeat, consisting in the loss of his claim, if it should 
happen otherwise. 


Sectjon 7. 

Secapitulation. 

1. Having propounded summarily the nature of judicial 
proceedings, the author concludes the subject by a recapitu- 
lation : “ This judicial proceeding, exhibited relatively to 
causes in general, consists of four parts*.” The judicial pro- 
ceeding here alluded to (identical with those which the king 
is enjoined to investigate) is exhibited or • xplained as being 
divided into four parts, relatively to causes in general, whe- 
ther actions for debtor others. 

2. “ The declaration of the complainant should be written 
in the presence of his adversary.” This is termed the first divi- 
sion, or “ the declaration.” “ The answer of the party who 
has heard the declaration must be written down in the pre- 
sence of the complainant.” This is the second division, and 
is called the answer. “ The claimant shall immediately re- 
duce to writing the evidence of the thing to be proved.” 
This is the third division, and is termed the proof. “ That 
being right, he obtains judgment ; and otherwise, the re- 
verse.” This is the fourth division, and is termed the judg- 

Smrtticlaniamaut, Vivadatatidaia, Dtpacahca, and Subodhmt ; and by 
Bukanhhatta and Mitnmma. 


* Yajnyawakya, cited in the SmriiiBmdrkL 
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mcnt, as has been declared, “ That is called a judicial pro- 
ceeding which, in the conflicting interests of mankind, fur- 
nishes a decision grounded on law and equity"^.** " It has 
four divisions, namely, the declaratory, replicative, proba- 
tory, and adjudicative, and is termed quadruplet 

3. But in the case of a confession, as there is no adittce- Exception fa 
ment of evidence, and as the claim does not require to be '^sion. 
substantiated, there is no issue, and the proceeding has 

only two divisions. 

4. The deliberation of the judges for the purpose of as- Judicial de- 
certaining, after the delivery of the answer, to which of the a distinct' diW- 
parties the adducement of evidence belongs, does not form a 

distinct division of the proceeding, not having been pro- • 
pounded as such by the venerable author^, and not being an 
act dependant on the parties themselves. Thus is concluded 
the general introduction to judicial proceedings. 


* Mddhaveeya and SmHttchandricd, 

t Vyavahdramai/ac /*a and Smriticfkandrkd, and by Aparaditya, 
J Ydjnyawalcya. 





CHAPTER II. 

OF RETORT OR RECRIMINATION. 

Section 1. 

1 Thus having propounded the general introduction to a 
judicial proceeding, which is common to all, the author pro- 
ceeds to notice certain distinctions which prevail m particu- 
lar cases. A person arraigned, not having cleared hiiUvSelf 
from tlie declaration, shall not retort; nor shall a person 
charge another who is already labouring under a charge, nor 
shall he introduce anything foreign to hisonginalcomplaint'^.’' 

2 That witli ^hich a person is charged, is the declara- 
tion : and the person arraigned, not having cleared or ac- 
quitted himself, shall not recriminate or retort on the com- 
plainant. 

3. But the objection does not apply to a plea of former judg- 
ment, as it involves the exoneration of the party coinplairied 
against, although it is in some measure a letort. hence it is 
apparent, that the restriction is confined to a retort not hav- 
ing a tendency to refute the charge. 


• Vdjnyawalcya, cited in the M64haveeya, Smrittchandried, Smntt6dra, 
Dipacaiica, and Subodhint ; and by BalamMiatta and Mttramitra. 
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Explanation 4. Having thus restricted the party complained against, 
ol the uii/**^* he proceeds to apply some observations to the complainant. 

A complainant shall not charge another with a matter which 
has been already charged against him, and of which he has 
not cleared himself, nor shall he introduce any thing foreign 
or contrary to what had been alleged at the time of his ori- 
ginally preferring the claim. It is declared, that whatever 
fact, in whatever manner it may have been represented at 
the time of preferring the original claim, that same fait should 
be reduced to writing lu the same manner at the time of 
recording the declaration. 

ObjertioQ rc- 5. But [.should it be objected,] that by formerly enjoining 

plied to, 

that the writing m pre.sence of the part oniplained against 
must be the same as the original cla.iii, it is consequenlly 
superfluous to repeat, that any thing foreign to that wliioh 
has already been repre.serited should not be introduced , the 
reply is, that the former text merely enjoins the nece.s.sity ol 
recording the same subject as had been stated by the plain- 
tiff at the lime of liis making the original claim, and not 
nnotiier subject in the same cause ; as if the plaintiff, at the 
time of lii.s preterringthe oi iginal claim, should have declared 
that a certain person ow'ed him the sum of 100 rupees with 
interest, he should not declare in presence of the adverse 
party at the time of recording the declaration, that the debt 
consisted of a hundred pieces ol cloth with interest. 

Disiipctiin 6. Should he do so, this would be entering on another 
'mu ior'iner Subject, the penalty of which would be nonsuit and fine. 

But the text prohibiting the introduction of any thing foreign 
to the original claim prohibits also the shifting the nature of 



171 


Of Retort or Recrimination. 

the proceeding, even though the subject of the proceeding be 
the same : as if the plaintiff, at the time of his making the 
original claim, should declare that another had borrowed 100 
rupees from him at interest, and that he would not repay it; 
and at the time of recording the declaration, he should charge 
his adversary with having taken by violence the same sum ; 
consequently, in the former instance, there is a prohibition 
against introducing a new subject, and in the latter a prohi- 
bition against entering on a new ground of action. 

7. This has been clearly defined hy Ndreda: “ That Text of 
man who forsaking his original claim rests on other grounds, 
is to be nonsuited by reason oi the confusion oi his proceed- 
ings^ ’’ 

8 One who is nonsuited is to be fined, but he does not Nonsuit 

drtos not invtt- 

therefore forleit all claim to the subject matter. Consequent- liJaic die 

, cluun. 

ly the injunction here introduced, “ a person arraigned not 
having cleared himself,” &c. is merely intended as admoni- 
tory to the parties against error, hut it does not afl’eet tJio 
validity of the original claim. Hence the ordinance subse- 
quently ili clared, “ The king shall investigate judicial pro- 
ceedings 111 adond fide manner, divested o! inadverleiiciesf.” 

9 This must be understood as luiving relation to a civil niffcrencc ia 

* , the csine of u 

action ; but in criminal prosecutions an error is fatal to the nnl action 

iiom a criTni- 

; — nal prowcuti- 

on. 

• Cited in the Smritichandricdf Vyomharamayficlia, Vivd/latandava, 

Veeramitrodayaj Cdpataru, and Madhoiipeya, 

t Ydjnyawnicya, cited in the SmritichirUAmnni, Vivddatandamj Sufto^ 
dhim, and Dtpaedvn ; and by Vishwar&pa, MUramisra, and Bulans* 
hhatta. 

« z 2 
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cause, as Nireda has declared : * A verbal error is not fatal 
in civil actions : should it appear in actions brought for se- 
duction, or fcHT debt, er for landed property, the plaintiff is 
to be amerced, but it does not annul his claim*.” Ttie 
meaning of this is, that in all civil suits, not involving crimi- 
nal proceedings, a verbal error, or the appearance of inad- 
vertency, is not fatal, or not destructive of the claim ; that 
is to say, the original claim is not rendered void. The exam- 
ple given is an action for seduction, &c. 

10. As in actions for seduction, or for debt, or for landed 
properly, by the appearance ol inadvertency, the plaintifi is 
to be fined, but his original claim is not rendered void, so in 
all civil actions. From the specificatuni of the term civil ac- 
tions, it is inierrible, that in the case ( . a criminal jirosecu- 
tion, error is fatal to the cause. As if a roan, at the time oi 
making his original complaint, should assert that he had 
been kicked on the head, and at the time of recording his 
charge, should allege that be had received a blow ol tlie fist 
on Ins foot. In this case, he is nut oul) to be amerced, but 
Ins cause is to he dismissed. 

11. An exception, however, is propounded to the rule 
against recrimination previously to the refutation of a charge : 
“ He, the person complained against, may recriminate in 
charges brought for abuse and assaultf .” 


* Cited in tke Vyavaharatmyuc'ha, Vwidataridava, Madhaveet/a, and 
Vteramtrodaya, 

t Yojnyemdtya, cited iii^the Fivddatandava, Mddhaveeya, Smrilichan- 
dnei, J)tp<Kaim, and Subodhtm, by Vmcar&ja, MUrmura, and B<h 
kvMalta 
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] 2. In prosecutions for abuse, wlietber verbal nr personal, ExpimtioD. 
and in assaults, that is, attacks committed witbptiiiOB or with 
offensive weapons and the like, recrimination bebg- allow- 
able, the person complained against may, without having 
refuted the charge brought against himself, recriminate his 
accuser- 

13. But [should it be Objected,] that in this instance it Objection ro« 

II ■ 11 * 

IS equally impossible t(f hear the two allegations at once, 
because the rerrimmation involves another complaint ; and 
that it is no answer, because it does not refute the first 
charge ; the reply is, that the recrimination is not used for 
the sake of trying two different pleas, but for the sake of 
obtaining a mitigated, or averting a weighty punishment. 

14"^. As if a person, being charged with having abused Example, 
or assaulted another, siiould plead that the complainant was 
the first aggressor, a mitigation of punishment might be iiio 
consequence, as Ndreda has said; " It is a settled rule, that 
the first aggressor is the chief delinquent. He also is a 
wrong doer who attacks in the second instance, but the pu- 
nishment ol the first party will be more severef But where 
the parties simultaneously aggress, theie is no difference in 
the punishment, as appears from the following text. “ If there 
can be no distinction found between the parties, and the 


* This seems analogous to the plea of ton attauU dmme, in the En- 
glish low ; but from what has preceded, it would appear that t||B equita- 
ble doctrine of tet qf, was not recognize^! the Hindu code. 

f Cited in the FiVdtbUandava, Hd^lumya, SmrUichandried, and 
Feeramttrodaya, 
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abuse, assault, and violence be simultaneous on the part of 
both, the punishment of both is to be the same 

15. Although it is impossible to try both allegations at 
once, yet in charges of assault, &c. recrimination is perti- 
nent ; but in actions for debt and the like, it is vain. Hav- 
ing thus propounded the law with re.spect to the parties, he 
proceeds to declare the duties of the judges and assessors. 

Section 2 
Of Mesne Process. 

1. A competent surety must be taken from both par- 
ties for the satisfaction of the awardf .” Both partie.s,” 
that is, plaintiff and defendant. “ A competent surety,” 
one who stands in the same relation to th« ..(fair. A repre- 
sentative must be taken from both parlies, fiom the plainfilf 
and defendant, “ for the satisfaction of the award,” for the 
delivery of the .sum, or the fiilfilineni ol the penally ad- 
judged in all proceedings by the judges and assessors 

2 If this be not practicable, persons must be appointed 
to guard the parties, who are to provide their daily subsis- 
tence, as has been declared by Cahjdyana : “ It a party is 
unable to furnish a competent surety, he is to be guarded, 
and at the close of each day is to furnish wages for the ser- 
vice of his guards + ” Thus the rule for taking security 


• Dundttvivecn, Smnhebaudncd, and f'evrumitrodaya. 

t ydfnyamli'yo, cited in the Vparalidramaysc’ha, Subodhim, Fli'dda~ 
tandam, Dipaoahat ; and Mttnmiera, BalandAatla 

:j: Cited in the Vyanthdramayuc'ha, yividatandava, Veeraimtrodaya, 
Dipacalica, and Mddhaveeya. 
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from the litigant parties has been declared, and jt remains 
to shew the object of this measure. 


Section 3 

Judgment in Actions for Debt. 

1. “In the case of a denial, when the claimant proves Whutjodg- 

fnent 10 be 

his allegation, the defendant, being cast, is to pay the amount, 
and an equal amount to the king A person bringing a ingcmt. 
false claim is to discharge twice the amount of his claim*^.” 

A denial of the claim alleged by the plaintiff being made by 
the defendant, and he being cast, or compelled to submis- 
sion by the witnesses or other evidence, shall pay the amount 
claimed to the plaintiff, and to the king an equivalent fine 
as a mulct. 


2. ' But if the plaintiff cannot establish his claim, he be- Wlut jndg- 

ment to be 

comes the false claimant, and hence he is to pay to the king given ugainiit a 

pldintiff tniling 

a fine equal to twice the amount claimed; and the i9ame rule to cstabliah hn 

claim. 

obtains in a plea of fonner judgment or special plea. In 
these instances, the plaintiff concealing the fact, and being 
overcome by the defendant, shall pay a fine to the king equi- 
valent to twice the amount obtained ; but if the defendant 
cannot establish his former judgment and special plea, then 
he IS the false claimant, and being overcome by the plaintiff, 
is to pay to the king a fine equal to double the amount claim- 
ed, and the amount claimed to the plaintiff In a case of 
confession, there is no fine. 


* Yajnyawalcyay cited m the V tvodatandava, Veeromitrodayay Smnlb^ 
chandnedy Dipacaitca, and Hubodhmi, and by VimarUpa, MUrarnma, 
BaiumbiicUta, 
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3. The text above quoted relates only to actions for 
debt, because the fines applicable to other cases have been 
propounded separately ; and it is not applicable generally, 
because in cases where there is no property claimed, it 
could not apply ; and although there is a special provision, 
“ The debtor shall be caused to pay by the king*," &c. 
which also relates to actions for debt, yet that contains a dis- 
tinction which will be hereafter treated of. 

4. Or the text quoted may be admitted to be applicable 
to all cases, and thus interpreted : — a demal of the allegation 
being made by the person against whom it is brouglit, and he 
being overcome by the evidence adduced by the complain- 
ant, shall pay a fine proportionate to t ‘ several causes 
of action. The connective particle mav be used affirma- 
tively, and the term “ to tlie king” may be considered as a 
mere recital. II' the complainant cannot prove Ins allegation, 
he becomes a false claimant, and shall pay a fine in money 
equivalent to twice the fine prescribed for each cause of action. 
In this instance, as in the former, tlie same rule obtains lu 
cases of a plea of former judgment and special plea. 


Section 4. 

Special Rule respecting the Answer. 

1. From the injunction, that the “ claimant shall imme- 
diately reduce to writing the evidence of the thing to be 


* Yiijnyuwakya, cited in the Dipacaltca, Vtv6dalb<jtngamaca, Vivdddr- 
Mvatetu, MddAaveeya, and Smniuhandned. 
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proved*^,* it may be inferred, that iu Urn delivery of the 
answer, some delay is permitted. 

2. But an exception has been laid down: “ In a capital Exception, 
offence, theft, assault, and abuse, [where] a cow [is thecanse 

of action], slander, aggression, wotneri ; let him contest im- 
mediatelyf ; otherwise, at option." 

3. Capital offence,'* which signifies an attack up6n the K^pimutiog 
person or the like, by means of poison or weapons. • Theft,** ** ^ * ***** 
petty larceny “ Assault and abuse,** attack either on the 

person or character Its nature will be subsequently explained. 

“ A cow," a milch cow. Slander," an accusation tending 
to loss of cast. “ Aggression," an attempt either on life or 
property. This compound has its termination in the singular 
number, each of the terms composing it being singular^" H^o- 
men,” women of family, and slave girls. In the former case, 
character is involved ; in the latter, property. “ Let him con- 
test immediately." The answer is to be immediately given, 
and no delay is to be allowed. “ Otherwise:" in other actions. 


* Ytrjnyavsak^a, cited iii the Dipacaim, and by Balambhatta. 
t Ibid. 

^ When two or more words come together, each in the same case, and 
which, in the usual mode of construction, would be separated by a con- 
junction equivalent to “ and," they may be formed into a compound of 
the third species called DmimUva. There are two modes of forming com- 
pounds of this species. In the first mode the compound is considered 
as many, and the last word is therefore put in the dual or plural num- 
ber ; and in the second mode, the aggregate is considered as one, and 
the last member U, consequently, put in the singular number and neuter 
gender. Wilkins’s Grammar, £69. The passage in the text is an ex- 
ample of the latter species of compound. 
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planation. 


Ditto. 


(lela) in delivering the answer has been declared optional 
with the parties, or with the assessors and judges. 

Section 6. 

Indications of Falsehood. 

1. ^ One who is constantly shifting his position, licks 
the corner of his lips, whose torehead sweats, and whose 
countenance continually changes colour ; one whose mouth 
dries up, and who faulters in his speech; who contradicts 
himself often ; one who does not look up, or return an answer; 
who bites his lips ; one who undergoes spontaneous changes, 
whether mental, verbal, corporeal, or actual ; such a person, 
whether under a charge or giving evid uce, is esteemed 
ialseV” 

2. “ One ivho undergoes spontaneous changes or altera- 
tions^ such as are not caused by fear or othei' passion ; 
“ irhether mentaU verbalycorporeal, or axitual, is esteemed 

false , ^ whether under a charge or giving evidence 

3 He then explains those changes particularly ^ Who is 
constantly shifting his position . ” who cannot remain in one 
place ** Who licks the corner of his hps who rubs the 
tip of his tongue about the extremities of his bps. These 
are actual changes. 

4. Whose forehead sweats whose forehead is marked 
w ith drops of perspiration “ IFhose countenance conti- 
nually changes colour.'' undergoes an alteration in colour 


• Yijnyawulcya, cited in the Subodhini, and by DtpacaliiM^ Aparadttya, 

Mttramttra, Bmmbhatta, VuhwrUpa* 
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from dark to pale These atre corporeal changes* “ One 
whose month dries up, and who faulters in his speech 
who hesitates, and hardly articulates in his speech. Who 
contradicts himself often whose words are much at vari- 

ance with each other. These are verbal changes. “ One 
who does n&t look up, or return an answer one who does 
not give a direct answer, and who on being looked at does 
not look a man full in the face. This is a sign of a mental 
change, “ One who hites his lips or who contorts them* 

This also is a corporeal change*. 

6 These are declared to establish merely a probability Th(He lymp. 
of falsehood not a certainty, from the ditliculty of distin- tuirorfaui^'o 
gUKslung between changes which have a cause, and those 
w Inch are spontaneous. Should any intelligent man be able 
to explain the distinction, even this is not a cause of failure. 

As people do not perform funeral ceremonies on the appear- 
ance of the probability of a person's dying: so, in these in- 
stances, although it should appear probable that a person 
will be defeated, still it is not the proximate cause of defeat. 


• The mannci- and deportment of witnesses is very commonly a prin- 
cipal ground of assent to or disfiexit from their testimony, and h doubt- 
less a very rational indication of the existence or want of sincerity. 
That the disposition of the witness will ba\e an influence on his man- 
ner 18 undisputed ; the adequate observation of it is, however, a matter 
requiring the most skilful and judicious diaoernment ; the detection 
of a;ffected plausibility, and the atssistance of constitutional timidity, aro 
objects which respectively import, in an eminent degree, the udminis- 
tration of justice. Appendix to Piithier, p. 236. And in a hiibHoqnent 
place, a passage from Lavater connected with this subjoct having Iku^u 
quoted, aciUtioii from Ualhed s Code of Geotoo Laws is giviri, descrip- 
tive of symptoms similar to those mentioned in the text. 

A A 2 
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6. Moreover : One who on his own authority decides a 
doubtful cause^ one who flies, and one who being summoned 
stands mule, js to be oast and amerced"^.” One who on his 
own a7//Aon7^, without having recourse to proof: decides, by 
duress or other means, a doubtful cause • one in which the 
claim is denied by the debtor, sliall be cast and fined Being 
sued attrr ha\ ing confessed the claim, or after its being proved 
against him, one who flies or absconds, and being sued and 
sunmoiwd by the king, one who stands mute in the assem- 
bly, are also to be cast and amerced. 

7 Whether under a charge or giving evidence, is es- 
teemed false ” From this text, it might be inferred that a 
mere ascertainment of probable defeat v intended The 
word ^ amerced^ has been used to preclude that supposition. 
The word “ casr has been used to obviate the supposition, 
that such person is only to be amerced, but that be does not 
incur the forfeiture of his claiinf. 

Section 6. 

Of Conflicting Claims. 

1. WTien two claimants come into court, andlMmulta- 
iieously prefer a claim: as if one person having obtained a 
field by gift, and enjoyed it for some time, and then on an 
emergency goes with Lis family to anotlier part of the coun- 


• Yiijnyawalcya, cited in the Dipacalica and Suhodhim, and by Vtsm- 
rupa, JiakimbhnUa, Aparadityay and Mtfratmsra 

t In a former verse, chap. ii. Section 1, §§ 9, there was a provision 
agaiii'^t the forfeiture of the claim in certain cases The provision for 
it here is introduced, to shew that such consequence follows in some 
instances, 
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try ; and another individual, having obtained the same field 
by gift, and enjoyed it for some time, goes abroad, and after- 
wards both of them returning, come into court simultane- 
ously, each claiming the field : in such a case, which of them 
IS to proceed ? In answer to that, it is stated : 

2. “ Both having witnesses, the witnesses of the first Who lit# 

pr(M tfed. 

daiinant are to be adduced. But the Grist claim being re- 
jcrled,tliey will be those of the second clalnamt^’’ “ JSotk:^* 

B )tli ('l(iiinants liaving witnesses^ the witnesses of the first 
claimant are to be examined. By the first claimant is meant, 
not tlie man who makes the first claim, but the person who 
claims the first gitt and occupancy. 

3 But if the adverse party should admit the assertion, Exception, 
sayini^, that it is true, but that his adversary sold the field to 
the king, who gave it to liim, or that he had received it as a 
gift from another, to whom it had been given by his adver- 
sary, then from the incapacity of the first claimant to offer 
proof, Ills claim being rejected, the witnesses of the second 
claimant are to be examined The witnesses of the person 
who cjlim.s the second acquisition and occupancy are in 
this case to be examined. This is the most correct interpre- 
tation. 

4. It is wrong here to apply the rule, that in case of a General ml© 

1*11 r iL 1 • ‘rr 1 ' /• not ftpplirable 

denial, the witnesses ot the plamtiii, and in ttie case ot a mthminitance. 

plea of former judgment or special plea, the first claim 


* YajnyamtUsya, cited by VitwatUpa, BakmhkttUa, and MUratmsra, 
and in the Suhodhini, Dipacalka, Viv6datandai<a, Vyavahiraehmtamam, 
and SmrUiaara. 
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being rejected, the witnesses on tire part of the defendant 
must be examined 

6. That has been already declared in this, “ The claimant 
shall immediately reduce to writing the evidence of the thing 
to be proved'^/* and in the subsequent texts ; and there 
would be a repetition, if such were the meaning The dis- 
tinction has been clearly laid down by Ndreda in the follow - 
ing texts : In a denial, the plainlifl'is to adduce the evidence : 
in a special plea, the defendant : and in a plea of former 
judgment, it is only necessary to produce the decree ■j'.” 
Having recited this text, he proceeds * “ Where there are 
two claimants to one cause of action, and each has witnes- 
ses, those of the prior claimant are to b< \ainine(lj This 
case being distinct from all others, has been provided for 
specially. 


Section 7. 

Of an Action attended by Wager § 

1. “If the claim be attended by wager, the losing parly 
is to be compelled to pay a fine, his wager, and the thing 
claimed to the plaintiff^.” If the claim or judicial |loceed- 
ing be a wagering one, or joined with a wager or stake. 


• See i'hupter ii. Seetjoa 3, verse 1. 

t Cited 1 X 1 the Vyavahii'a(^tnidmam^ but Catydyana m the Smnti- 
chandrted. 

J Cited in the Vivddatandu^^, Vyavahdrachntdmani, and Smrttudra, 

§ This IS not exactly the wager of English law , being in fact no- 
thing more than a simple bet on the part of the litigant using it, 
that he obtHins judgment on his side. 

H rdjnanvi/cya, cited in the Subodhmi and DtpactUica, and by Aparoe^ 
ditya, Mitramisra, Ba/ambhatta, and Fmoampa- 
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Of an Action atferukd by Wager. 

then the party who loses, or is cast in such wagering cause, 
shall be compelled by tlie king to pay the tine Specihed, 
and the wager made by himself, to the king, and to the 
plaintiflf the property forming the subject of the claim. 

?. Where any person, influenced by vehemence, engage® 
in the event of his being cast, to pay a hundred panaa, and 
his adversary does not engage at all, there also the cause 
may be proceeded on. 

3. Should the event of that cause prove the wagering 
parly to be cast, he shall be made to discharge Ins wager, 
together w ith a hue But should the otlitr party be cast, he 
is only to pay the tine, but not the wager , because the dis- 
tinction has been observed of the wager made by the party 
himself. 

4. So, where one party wagers a hundred, and the other 
fifty , in the event of loss, each party is to discharge his 
own wager From the condition expressed, “ If the claim 
be a wagering one,” it follows that it may be without wager. 


Section 8 

Special Rules of Proceeding. 

1. “The king shall investigate judicial proceedings in a 
bonAfde manner, rejecting ambiguity {C’hala*)] but should 

• Fraud (Ctwii), or perversion and misconstruction, is of three 
sorts • Ist, verbal misconstruing of what is ambiguous; 2d, pervert- 
ing in a literal sense what is said in a metaphorical one , 3d, ^enera- 
liring what is particular— H. T, Colebrooke, on the Philosophy of 
the Hiaduf^ Trcuu. R. A. S. vol. I p. 117. 


Wii^yer may 
be by cue pwty 
only. 


In which 
me he alone is 
responsible lor 
it. 


Each party 
responsible lor 
hiB own wager* 


Trial to be 
hotb&fide. 



184 


Mitacshara. 


P»rti«i mnBt 
be ur^iHl to de- 
clare the real 
facts. 


Pv ibe judges 
and HB&eHSuis. 


Two methods 
nf deculmg, 
ceri'iMi and im- 
ceriam 


the truth not be established according to judicial form, 
failure ensues"^.” 

2. Neglecting or casting aside ambiguity, or what may 
have been stated unintentionally, the king shall investigate 
or try judicial proceedings in a bond fide manner, accord- 
ing to the real circumstances of the case ; and if the facts 
as tliey exist in reality be not established or proved accord- 
ing to judicial form, failure ensues, or defeat is the conse- 
quence Therefore it is necessary to proceed according to 
tlie real circumstances of the case. 

3 It becomes the judge and assessors ^ > use all means, 
gentle and other, to induce the parties to <‘t dare the truth ; 
in which case a decision may be passed without having re- 
course to witnesses or other evidence. But as it is impossi- 
ble in every case to decide agreeably to reality, a decision 
must be made according to tlie witnesses or other evidence 
tins IS the alternative. 

4. As has been declared . “ Two methods have been 
propounded, the one certain, the other uncertain. Certain, 
18 where the real facts of the case are represented ; uncertain, 
is where the facts are doubtfully statedf.” A proceeding 
carried on in the certain mode is the primary one, but the 


%■ 


• }'4T!iyaww/fya, cited in the 8uhodh\n\ and Dipflco/ico, VishwarSpa, 
BaUanMatta, Aparadktya, Mitrami^ra, 

t Ya^nyamUcya, cited by AparadUya, BalmlbhaUa, and in the Tiva- 
d(Uandaiu. 
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iincertani mode is secondary, because o decision passed on 
the ftiidi ()( written proof and witnesses may be somctiiui'N 
coned and sometimes otherwise, for witnesses and other 
t \ idence ma} be false 

5. ‘‘ Should the truth not be established acrordinp to ju- Proof of 

, pRft, whoii th0 

dicial lonn, liulnie ensues An e\aniide is now friven of whole clnim im 

'triueil, IS proof 

this hitter jiart of the text “ In a denial of more than one of tho wholu. 
will Ion (laiin, if tonfuted in a pari, he shall be made to pay 
h} Hie kin^ the whole amount o< (lie claim ; Iml that uliicli 
has not been represented slmuld not be receniul* 

f) liiawiilten alle;^ation, comiirisim^ more than one, or KjtplattWiou. 
soMral (hams (or i^old, sdser and ehdhs, for instance, should 
the (lelendant deny or disallow the whole . if eonfuteal, or 
ton ed to an admission by witnesses or other evidence in a 
pari of the claim, (he f^old, lor instance, the hiiif; sliall cause 
him to mak(' good to the jdaintifl the whole, ( omprising the 
Mlvei and Uie other artu'le.s speeilied But “ tliaf which 
has not lieen represented should not be received ” that thing 
which has not been mentioned at the tiiiui of making the 
hrsi representation must not be leceived, as if the plaiiititr 
should assert that he had lorgotten a certain article, his as- 
sertion must not be received or attended to b> the king 

7 This is not merely an exprels precept , because the Hulenot 

Hiordy expresf, 

defendant is proved to Lave been false in one inslaiiee, and imt dwiuciid# 

irtirii n^asoii- 

therefore it is presumable that he is false in another, and be- lug. 


• Ydjnyawiiicya, cited by Balambhutta, Fhwarapa, 3Iitrurrmra, 
AjioradUya, and Sulapanu 


B B 
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cause tlie plaintiff’ is pro\ed to liave been true in one in- 
stance, and therefore if is presurnalile tliat he is true in ano- 
ther. The text of the contemplative sage is thus associat- 
ed witli tlic result of inference, or in other words, pro- 
bability 

8. A decision being jiassed accoitbng to reasoning and 
express law, should it not he ( oiiloi inalile to the real inciils 
of tlie case, the judit lal olliKrs are not blarneable, as ilonfa- 
7 })a lias de(Iai(‘d “ Inicrence is the inode ol discovtnng 
the ti uth n ly ing on that, therelore, let a conclusion be fornicA 
lie then pio(‘ec<ls to declan*, ‘‘ that the king and his officers 
are exonerated iroui blame” [iii such cascs^ 1 

9. Tins rule le^pectlllga jirrsonwle lias been (onfuled 
in pait, must nolbt* mtmpMicd snnjdv t ) implv the rejcdion 
of the defendant's statement , hei aus( ilixjiriss)^ dec lares, 
that the king shall cause apeisori who is v onfuled in part to 
make good llio whole 

10. Catijiujana says In an action comprising many 
claims, the ei editor shall recover that properly only to which 
he can establish his claim by witnesses or other evideneef ” 
This text relates to the discharge, by tlie son or other heirs, 
ol debts contracted by the father or ancestoi. 

11 In this instance, if several claims be preferred against 
a son or other heir, and he plead ignorance, he is not a deny- 
ing party ; and it eonfufed in part, he does not incur the iinpu- 


• Citeil in the Vii\\datandav€L 

1 Ibid. And in the Vyaviiharachintafnani and Fiv6ddmavag€tu. 
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tation of falsehood. Hence, the text concerning a denial in 
the case of several written claims, docs not here apply, from 
the absence of denial, and the consequent absence of the 
required inference. 

12 Therefore the latter text of CatijAyana must be con- 
sidered generally operative in a plea of ignorance, exclusive 
of the pa||icular ordinance concerning a denial. 

13. “In all actions for debt, and other actions, approach- 
ing to certainty^, if more or less be proved, the claim is not 
fully established^ This is declared by CatyAyana . hIiicIi 
means, that n part only of the elaim, or more than the claim 
bring proved, by testimony or other means, the whole is not 
thereby eslablislied. Should this text be adduced in opposi- 
tion, (Mid should it be argued, that the prool of one part 
of the (laiin cannot in any case establish that pari which is 
nut proved, (he answtr is, that altliougli the meaning of the 
text is, (hat by reason of the necessity of proving the whole 
cl.iim, tlie jjroof ol a part or of moic by the witnesses ad- 
diiced does not establish the whole which is to be proved, 
still from the use of the terms “ rtoi juUy esiabU,shed,^ (he 
meaning is, that a doubt remains, cUid that recourse must 
be had to other prool This also is warranted by (he text, 
“njicting amlnguitj 

* SthraprypshffOf approaihiniz; Iti (crtiunlv ’ J’ruuf in a (.iMnni 
scfluction or the Jihe is ilopemhinl on t*M«lenu‘, &c resting on tokens 
or otlier weak jgroun<l8, therefore, in sm h (ase^^ theie hik eiLnnty 
Uut in rases of debt and the like, the prmd de[uMidmg on cvnlerne 
resting on strong grounds, these eases are {qipro.u hing to rerlamt^ 
Sub/tOdlhijit, 

t Cited iH the Viraimtrodaya^ Smnfithmfinrd, and Vo d(bitandara. 

J Section 2, §§ I. 
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14 But in criminal prosecutions, if part of the charge hr 
proved by witnesses adduced to establish the whole charge, 
in this <;a8e the whole charge is proved, because this alone is 
sudicienl proof in such prosecutions, as appears from the fol- 
lowing text of Catyayana : * * * § In cases of adultery and theft, 
the whole charge is proved, should the witnesses adduced 
depose to the truth of any part ol it*.” 

iH 

15. Bnf [should it be objected], that “ In a denial of more 
than one written claim,” &c is one sacred text, and In an 
action comprising many claims,” &c. is another samd text , 
— that here no authority can attach to either, from their op- 
position to each other, and their being mutually conflii ting , 
and that they cannot be reconciled by appb’ing them to dilh'r- 
ent subjects ; — it is answered, that “ wl* u two sacred texts 
oppose each other, that which is most applicable li.is most 
weightf " Where two sacred texts contradict cacli oilier, tlie 
contradiction must be rejected by referring them severulh , and 
tliat wliicli is applicable, bj geiieinl or particular inrerence nr 
otliem ise] . lias most weight or autliority. Should it be a, iked 
bow fins nppbcabilitj is to be made apparent ; it is answered, 
bj cxjicrience, by ancient experience, show mg the relation 
between cause and ell'ccf §. 


* Cited in the Vtramtlndaya, SmriUchanilrica, and Vivndarnavasftii. 

1 ) ii/nytivaicya, quoted by Sulopnnt, Bakmhhalta, fy. 

J OtitiiirgnpulxKtadpJnkiihumM peneriil or particular inference ’’The 
eveeittionaiiporsedesthc general rule , and thi‘.i.‘; the method of constru- 
ing the unners<iJ and ppeoial rules ' “ or otherwise,” applicable or not 
wr, by reiwon of its being appropriate or the erse to the subject matter 
,Vi(twrf/nni. 

§ In loiric, Inuw/n and V;/altrrka ■ the first is the relation of events, 
of uiucli uheueM’r one occurs, tho other also occurs, the second is the 
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16. Moreover, in the instance in question, it is proper to 
apply the rules severally, and in all instances, it is optional 
to refer rules according to their applicability to particular 
cases. 


17. A special exception is propounded to the general 
rule respecting conflicting authorities. “ It is a fixed rule, 
that (he Ihcred code is of greater authority tlian the rule of 
ellucs'^ ” Etincal codes, such as those compiled by ILmna- 
sa and others, indeed, having been already excluded by the 
text “ conformablj to tlie sacred code of lawsf,’’ it follows 
that the ethical rules here meant are those which treat of the 
duly ol kings, and are included in the sacred rode Where 
the sacred and ethical codes are at variance, the former is 
more authoritative than the latter this is the established 
rule or definition 

18 Although there is no essential discrepam y between 
the sacred and ethical codes, owing to their conjoint opera- 
tion, yet, fiom the superionly ot tlie subjerl’ot religious duty, 
and the infenonly o( the moral code, thesacreil code is (d grea- 
ter authority tins is tlic meaning. The .superior ity oi spiri- 
tual iiiatt(‘r.s has been exhibited in the commencement of 
the T\orkJ Therctore, when the sacred aud ethical coiles 
oppo.se each other, the latter nuistgive way, and it is not oji- 
lional to reler them severally. . 


connexion of circumslances, of which when one occurs not, the other 
also (loeH not occur. Note to Dig vol i. j» 9 

• Yapiyawakya, quoted by Sulapani, Bakmbhatta, &t. 
t Chap. 1 p. 1. §§ 2. 

X In the first chapter of rehgious duties and ceremonies 
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19 What is the example “ A man may unhesitatingly 
kill a spiiitudl teacher, or a child, or an old man, or a learn- 
ed priest, coming with an hostile inteiif^.” There is no 
guilt at all imputable to the slayer of a person coming with an 
hostile intent, whether overt or concealed ; for wrath meets 
wrathf ” “ Let a man in battle strive to destroy a person 
coming witli an hostile intent, even though he may have stu- 
died the wliole Vedania ■ by such an act he does not become 
the murderer o( a Braliinint ” These are specimens of mo- 
ral rules “ Having slain a liruhinin unwittingly, such is 
the prescribed expiation , but there is no expiation permit- 
ted to one wlio wilfully kills a Brahmin These and 
others are texts of the sacred code. But these extracts 
should not be quoted as conflicting insti nccs ol the sacred 
and ethical codes, where the former shou\l be held to prevail 
over the latliT 


Beraiisc the 20. For as tliese two do not apply to the same subject, 

ethical Tultth 

Rietorroboia- there IS IK) opposition, anJ consequently no room to assign 

live merely ol 

the siicreii text relative superiority A man may unhesitatingly kill a spi • 
nl ual (earlier, or a child, or an old man/' &c. Tliese and 
(he other texts lia\e been merely reciled in corroboration of 
the following texts, commencing, A Brahmin may take up 
arms in defence of religion/ “ In self-delence, and in de- 
fence ol saciihcial apparatus, in war, and in guarding Brah- 


* Memi and Vishnu in the Vivdda) naimetu ; but uncertain in the 
Virarnitrodaija. 

b I’nceittTin in the Vtramitmlaya ; but Callumbhatta says, it is the 
text ol Mnm. 

J Catydyamm the VivddurnavasetUj Feeiamitrodaya. 

§ Menu, cited by Ciillucahhatta, 
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mins or women, one who lawfully kills another is not culpa- 
ble^/ In defence of oneself, in defence of sacrificial appa- 
ratus, or articles requisite to the performance of sacrificial 
ceremonies, in battle, one who slays another lawfully with 
sharp weapons, who slays a person coming with an hoslile in- 
tent against women or Brahmins, is not punishable. 

21 . A person may slay a s])iritual teacher or others whose Text relating 
pel sons are exceeding sacred, if they come with an hostile rbr^ollnnot 
intent. A fortiori others. From the occurrence of the 
word or,'’ in the preceding text, anil the word “ eveii^ in 
a former one prefixed to “ though lie ma) have studied the 
whole Vedanta , it is not intended positively to assert that 
spiritual teachers and the like maj be slaiiif . This meaning 
also may be gathered (rom the text ot Soomuntoo. “ There 
is no crime in killing any one coming \vith a hostile intent, 
except a cow and a Brahiiiiu,” and (rom the text Menu ; 

“ A man must not slay a spiritual teacher, an expounder of 
science, a fiither or mother, Brahmins, or cows ; all these are 
sacred 


* Menu, cited by CuUudihhattdj &c. 

+ The whole of this di-^quisition is rather obacore The meaning 
seems to be this. It was declared that where the provisions of the sa- 
( red and ethical codes oppose each other, those of the former are to be 
adopted to the exclusion of the lattei ; but it is the object of the author 
to prove that, in the instances cited, although there is an apparent vari- 
ance, they are really not inconsistent ; that they may both stand, if not 
construed literally; that the provisions of the ethical code, in these m- 
stances, should be considered in an hyperbolical sense, and that the autho- 
rity to slay wilfully, a Brahmin coming with an hostile intent, is not 
meant to be taken in its literal sense, but is used as an argument, a 
JbftioTt, to prove the permission of slaying other hostile aggressors* 

J Menu, cited by CuUucabhatta &c. 
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But as mak. 22. Tlie text, by applying it to the prohibition of slaying 

an excep- 
tion in then spiritual teachers, and the like, coming with an hostile intent, 
cases 

IS rendered pertinent, but not otherwise, as the prohibition 
to destroy is conveyed generally in the Shasters . There 
IS no crime in killing any one coming with an hostile intent,” 
&c This text also relates to other than Brahmins and the 
like. 


General de 23, For, an incendiary, one who administers poison, 
finnion oJ hos. 

tile aggressors, one attacking with a murderous weapon, a robber, one who 
usurps the land, and one who carries oil the wife of another, 
these six are denominated hostile aggressors^ ” One intent 
on destroying by sword, poison, or fire, one who has lifted 
up his hand in imprecation, one who destroys by means of 
incantalionsf , a spy upon the king, an adulte r, a seeker out 
o( blemishes ; these and others of the like description are to 
be considered hostile aggressors Such is the general defini- 
lion of an hostile aggressor 

Bralimms 24. Blit Bralimiiis and the like, being hostile aggressors, 
rn-d may be opposed by a person not meditating their destruction, 

re'wiliully ^ but for the sake of his own preservation Should they be 
destroyed unintentionally, a slight expiation must be per- 
formed, but the king does not award any punishment This, 
then, being the conclusion, it becomes necesssary to adduce 
another text as the example [of opposition between the sacred 
and ethical codes ] 


** Cited HI the Viramitrodaya, Vtvdddrnavasetu, Dipacdica. 

+ The original lias it by means of the Athurvaveda.** The Athuf^ 
mwda, as is veil know n, contains many forms of imprecation for the 
destruction of enemies. Ward on the Hindus, vol. i. p. 288 . 
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Special Rules of Proceeding. 

35. It is now declared : “ The acquisition of a friend is Textii exem. 

more desirable than the acquisition of gold and land. There- \hon rol#* 
fore a man must strenuously endeavour to obtain that’.” 

This is a rule of ethics. But the sacred code declares, that 
“ the king, divested of anger and avarice,” &cf . In these 
two instances there exists some contradiction : for instance, 
m a regular judicial proceediog, the acquisition of a friend 
would be accomplished by prejudging the success of one 
party ; but this would not be conformable to the sacred code, 
in conformity to which, the success of eitlier party not being 
prejudged, the acquisition of a friend will he defeated. 

26. Here then the sacred code is more authoritative Pensncefw 
than the ethical code ; and Apaatamba has propounded a ethii^^ooSo.'** 
heavy penance, where ethical and sacred rules interfere with 
each other, for the person who inclines to the ethical. The 
penance endures twelve years. 


* Uncertain in the Viramitrodaya. 
t Chap, i. Sec. 1. §§ 2, 


CC 




CHAPTER III. 


OF THE GENERAL NATURE OF 
EVIDENCE. 

Section 1. 

1. It has been said : “ The claimant shall immediately Text died, 
reduce to writing the evidence of the thing to be proved 

but in anticipation of the question, what is the nature of 
that evidence ? — 

2. * Evidence is said to consist of written proof, posses- Four sorts of 

evidence- 

sion, and witnesses. In the absence of all these, one of the 
divine tests is prescribed^'" 

3. Evidence is that by which a matter is established or Further <)n 
decided This is two-fold, human and divine : human evi- deuce. 
dence is three-fold, writings, possession, and witnesses. Such 

is the opinion of eminent sages. Writings are of two sorts, 
official and private. The official sort has already been definedf ; 


• Ydjnyawalcya, cited in the Veeramitrodaya, Fyavahardchintdmani, 
Vivddatandava, Vyamhdfumayutha. 

t In the first chapter, treating of religious duties and ceremonies, hy 
the following texts of Ydjnyawaleya : — Let a king, having given land 
or assigned a corrody, cause his gift to be written for the information 
of good princes who will succeed him." Either on prepared silk, or 
on a plate of copper, sealed with his own signet. Having descrihed bis 
ancestors and himself."— /S'ubodbmi. 

c c 2 
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the private will be treated of hereafter. Possession implies 
enjoyment. Witnesses will be treated of hereafter. 


Ob|prtion a- 
paiiist evitlenrt* 
oi possession 
leplied to. 


4. Should it be admitted, that writings and witnesses, 
II om their being expressed by language, and from tlieir being 
comprehended in sound"^, may be evidence, but at the same 
time contended, that possession cannot be evidence, [from 
the absence of this capacity,] it is answered, that possession 
is proof, when joined to certfiin qualities . because purchase 
or other proximate cause of proprietary right may be inferred 
fi om conformityf, or deduced from presumption + ; and there- 
fore possession is proot, either by inference, or by reason of 
its not having any independent existence. 


In lU'fnult of 5. In default of writings and the other two descriptions 

olliei evidence, 

a divine tost to ot evidence, a divine test, the nature and distinctions of 
which w^ill be treated of hereafter, is propounded as another 


• To the due understanding of this, it is necessary to explain, that 
arcordingto the Mtmanaa philosophy, there are three modes of proof. 
Prutifukahny or the evidence of the senses , Unnoomunu, or the evidence 
from inference ; and Shubdu, or the evidence from sound. 

t Avyuhhicharii y or conformity, is a term of logic. " In Hetwahhasa, 
there are five divisions, viz. Suvyuhhivharuy ViroodhUy Sutprutipvksku, 
IhiddheCy and Vadim, The assignment of a plausible, though false rea- 
son to establish a proposition, is called Hetwahhasa, Agreement as well 
as disagreement in locality lietween the cause and the effect, is Suvyu~ 
hhtcharu AVard, vol. i p. 409. 

J Afthapati, This is a mode of reasoning peculiar to the Minuinm 
school of philosophy Mr. Colebrooke on the Philosophy of the Hin- 
dus, obser\ es , “ l*resumptiou, Arthupati, is deduction of a matter from 
that which could not eke he. It is the assumption of a thing not itself 
perceived, hut necessarily implied by another which is seen, heard, or 
proved."'— .Trans. R. A. S. p 445. 
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Of the Nature of Evidence. 

species of evidence to be resorted to, with due atte’^ tion to 
Inbe, place, and time. This fact is ascertained from the 
text above cited : “ In the absence of all these, a divine test 
is prescribed"^ and also from the nature of a divine test, 
and of its proof having been declared m the scripturesf . 

6. But when two claimants come simultaneously into 
court, the one relying on human evidence, the other on a 
divine lest, he who relies on human evidence is to be first 
heard, as appears from the test of Catyayana : ^ When one 
adduces human evidence, and the other appeals to a divine 
test, the king will in this instance proceed to examine the 
human evidence, and will not have recourse to the divine 
teslj ” 

7. Moreover, where there is human evidence to establish 
the principal part of a claim, there also recourse must not be 
had to a divine test : as in the case of a denial of a claim 
for a debt of one hundred pieces of silver borrowed, with 
interest, should there be witnesses to prove the delivery, but 
not the amount of it, or the rate of the interest specified, and 
the claimant should offer to prove these facts by a divine 
test, here also, conformably to the rule, In a denial of more 
than one written claim,” 8cc. a divine test cannot be had 
recourse to, for the purpose of establishing either the amount 
of the debt, or the specified interest. 

* See mpra, §. 2. 

t Having hem declared in the scriptures. Where there is any 
vibible proof, it is improper to have recourse to that which is unseen : 
and as the nature of the divine test sts proof, is contained only in the 
scriptures, and it is not palpable to the understanding of the world, so 
long as there is visiDe proof, invisible evidence should not be resorted 
to. — Suhodhtni. 

f Cited in the Veeramitrodaya, Fyavaharachintdmani, Vivddatandava, 
Smrtitchandncd, Vyavahdramadhava, but Ndreda in the Smritichinta^ 
tnam and FyavahdramayUcha. 


Hunnan evi- 
dence IS pre* 
feriilde to a di- 
viua divme 
test. 


The principal 
part oi a claim 
being proved 
by human cvn 
dence, recourHo 
should not be 
had to a divine 
test. 
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The tame 
rule declared 
by Catyaykna 


Djvine teit 
tobereHorte t to 
only in default 
of human evi- 
dence. 


Exception. 


Proof of cus- 
tom Hependb 
on wntinga. 


8. This has been declared by Caty&yana : “ Where 
human evidence is applicable to even only one part of the 
case, that is to be received in preference, and recourse must 
not be had to the evidence of those willing to establish the 
whole case by divine test* * * § .” 

9. But if there be any text ordaining that a divine test 
must be resorted to in tiie trial of secret offences, still that 
applies only to oases where there is no human evidence : and 
although Ndreda has propounded the following rule, “ In 
the case of an aggression committed in a desart, in an uninha- 
bited place, at night, or in the interior of a dwelling, and 
in the case of a denial of a deposit, divine test must be resort- 
ed tof this also is applicable only in d* ' lult of human evi- 
dence. This is the general fixed rule : an exception to it will 
subsequently be shown. 

10. " In the investigation of aggressions, or assault and 
abuse, and in all cases attended with violence committed long 
ago, the witnesses must be subjected to a divine te8t|.'’ 

11. Next are propounded certain rules regarding writ- 
ings and other evidence. “ The proof of established custom, 
among assemblies of townsmen (puga), companies of traders 
( sreni ), or conventions of different trades (gunna), depends 
on documentary evidence. There neither divine test nor 
witnesses are available^.” 

* Cited in the Veerarmtrodaga, Vpavah&yamay&c’ha, Fivadaiandava, 
SmrUtchandrtcd 

t Cited in the Vtvojdatanflava, Veeramitrodaya. 

^ Vrihasfxiti, cited in the Ftvddatandava, but Catydyana in the Fwra. 
mttrodaya, SmntKhaadncd, Fymahdni^mtamani. 

§ Ibid. 



Of Relative Priority. 

12. " So also in a case relating to the right of a pathway 
or road, and in a case of a watercourse, possession affords 
the weightiest proof. There neither divine test nor wit- 
nesses are available*.” 

12. “In cases relating to the payment or nonpayment of 
wages being between master and servant, to the nonpayment 
for an article purchased, or when a dispute arises concerning 
wagers laid at dice, or with sporting animals ; in all these 
cases the evidence of witnesses must be resorted to, and re- 
course must not be had to a divine tester to writingsf." 

Section 2. 

Of Relative Priority. 

1. In answer to the question proposed, To which of 
the two acts will the greater weight attach, when each party 
adduces evidence undistinguisbable in point of preference, 
the one asserting a prior, and the other a posterior claim ? it 
is declared, “ In all other matter, the latest act shall pre- 
vailt” 

2. “ In suits for property generally :* in actions for debt, 
&c.“ The posterior act that which is last done, or the later 
transaction. The posterior act being established, he who 
asserts it succeeds ; and even though the prior act should be 
established, the assertor on that ground loses bis claim. 

3. Thus, if one party proves a loan by its delivery, and 
the other pleads that he owes nothing on account of repay- 
ment, here, in these two acts of delivery and repa} ment, 
both being established by evidence, the repajment is of the 

* Calyayam, cited m the Feeramiirodaya, Vyavatidrkhmtdmant, end 
StnrUichundricd , tiut Fnkanpati in the Fivadatandam. 
t Ibid. 

+ i djnycwalcya, cited in the Fivdd<Miunyirn(ivaj Fwiddmuvatetu, 
and Dayatatm. 
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greater weight, and the party who pleads the repayment 
obtains judgment. 


Additional 4. So also, if a parson' having borrowed one hundred 
ample. 

pieces of money at one per cent, should at a subsequent 
jieriod agree to pay three per cent., and there being evidence 
to both engagements, that for three per cent, is of the greater 
weight ; from its having occurred at a posterior date, and 
because, it would be inconsistent with the existence of the 
first. It has moreover been declared, “ A posterior act not 
superseding a prior one, has no existence.” 


Exreption in 5- All exception to this rule has been propounded : “ But 
gift' and in the case of a pledge, a gift, or a sale, the prior contract 
has the greatest force‘s.” In the three instances of mort- 
gage, &c. the prior act is the more v.ihd: as if a person 
having mortgaged a piece of land to one person for a valu- 
able consideration, should subsequently mortgage the same 
piece of land to another for a valuable consideration, the right 
w ill be with the first mortgagee, and not with the second. 
So also in the cases of gift and sale. 


Objection 

answered. 


6. It should not be contended, that as what has been 
mortgaged to one person cannot be mortgaged to another, 
on account of the right of the original owner having been 
divested, and that as the gift or sale of things already given 
and sold is impracticable, therefore this rule is impertinent ; 
because it is here intended to declare the prior act to be 
more valid m cases where a person, through delusion or ava- 
rice, makes a second mortgage, &c. where he has no right 
to do so. This rule, therefore, being pertinent, should not 
be impugned. 

* Ydjnyavahya, i ited lo the FtvddabAanffiimava, JDdyatiUm, Ftvdda^ 
tandatv, but Menu io the VywuhureuinjUkmttm. 
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Section 3. 

Of the Effect of Possession. 

1. Previously to shewing how possession is evidence. Effect of 

. . posfie8i>ion. 

when coupled with certain qualities, he declares another 

effect of possession. He who sees his land possessed by a 

stranger for twenty years, or his personal estate for ten years, 

without asserting his own right, loses his property in them^/' 

2. ^ By another by a stranger. “ Observes his land Explanation. 
or moveable property enjoyed by another without interfere- 

hiy does not prevent that other from enjoying it by a 
declaration that it is his own property : such twenty years 
enjoyment, that is to say, twenty years uninterrupted pos- 
session, vyill be the means of causing loss ; and m the case of 
moveable property, such as elephants and horses> in ten years. 

3. But [it may be objected,] that this is inconsistent, as oi)|pctian 

urf(od to thifl 

non-interruptiort cannot destroy proprietary right, non-intcr- mterpietatum. 
ruptioii not having been recognized, either in practice or 
theory, like gift or sale, to cause a cessation of right, and 
that, therefore, proprietary right does not accrue from 
twenty years possession, and that possession, being merely 
evidence of right, cannot create the thing to be proved; and 
moreover, that it is not included among the causes of pro- 
prietary right, such as inheritance, &c. as detailed m the 
following text : “ An owper is by inheritance, purchase, par- 
tition, seizure, or finding Acceptance is, for a Brahnin, 
an additional mode; conquest fora C she try a ; gam fora 
Yaisya or Sudra-[ ” These eight Goutama has declared to 

* Ydjnyawafcya, cited in the Yivddatandava, Smrittchdndncd, Vyava- 
hdramay&c*ha, Smritiitdra, Vivdduhhangdrruiva. 

t Fivddatanduva, 



Mitacskara. 




he cause.*? of right, but he has not enumerated possession. 
Therefore it is not right to affirm that twenty years posses- 
sion is a mode of creating proprietary i^ght; and as the 
causes of inferring right arc facts of worldly concern, it is 
incorrect to infer them solely from a passage of scripture. 
This point will be amply discussed in the chapter treating of 
inheritance, but the text of Goutama is merely preceptive*. 


Addiflonal 4. Moreovcr, ^ He who enjoys without a title, even for 
objection. many liuiidreJ years, the ruler of tlie earth should inflict on 
that sinner the punishment of atliieff.” To assert, therefore, 
that simple possession confers a right of property, uould be 
making an assertion contrary <o this text : and it should not 
be contended, that this Iasi text, '' He enjoys without a 
title,” &c. lelatfs to concealed possission, and the first, 
namely, “ He who secs lus land possessed by a stranger for 
twenty \ears/’&c (§ 1 ) refers to open possession, because 
the text, ^ He who enjoys without title,” &c has been pro- 
pounded in both without distinction, Catydijcma has pio- 
pounded the same rule : In the possession of cattle, male 
or lemale slaves, &c. there is no validity either for the 
[unlawlul] taker or his son. This is the established rulej. ” 
and besides, loss cannot accrue irom 0 {>en possession, be- 
cause it is not a cause of loss. 


Arf^;mont 5 It must not be supposed, tliatthe exception in favour 
.iitjuuid. greater validity of a prior act with regard to inoi tgage, 

gift, niul sale, is intended to imply the greater validity of 

* In elliei wordfe it nieiel} enjoin^ the duties of the several tribes, 
and funnahes proof tliat the modes of acquiring property are to be 
asfcrt Alined solely h) reference to bcnptuial authontv. 

t Nandttf Cited in the rivudatandava, Smntwhandrlca^ Vyavohara* 
mayti iha 

J Viiddachandnca, Vividatandava, Vyavafuirafnay&'cka^ 
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the posterior act in a case of this description, provided Uiat 
in this instance of landed property there have been twenty, 
and in that of personal property ten years possession, be- 
cause in such acts (mortgages and the like), no subsequent 
transactions can really take effect. A person is entitled to 
mortgage, give, or sell his own property, but he has no pro- 
prietary right over things already mortgaged, given, or 8old> 

A penalty is propounded for the gift and acceptance of a 
thing, where there is no ownerf hip. " He who receives a thing 
which ought not to be given, and he who bestows it, both 
these are to be punished as thieves, and amerced in the high* 
est penalty".” If this verse were intended as an exception 
to tlie general rule in the three cases of mortgages, &c. 
then the exception propounded in a subsequent text begin- 
ning, “ Except property connected with pledges, bounda- 
ries,” ficef. would be irrevelant. Hence it follows, that no 
loss can accrue on landed or other property. 

6. Nor is the remedy lost. By Nareda, a loss of remedy Continu#tl. 

has been mentioned arising from privation {nhhava) of no-m ***Tiie^* 
cause of neglect, not from privation of the property. “ The imply u!**"©!* 
suit does not prosper after the expiration of the limited period, 
of a person practising indifference, and remaining silent}.” 

So also has Menu : “ If he be neither an idiot nor an in- 
fant under the full age of fifteeir years, and if the chattel be 
adversely possessed in a place where he may see it, his 
property in it is extinct by law, and the adverse pos-sessor 

• See §§ 13 . 

t Vivadatandava, FeeramUrodaya. 

} Nareda, dted in the Fivddatatidtim, and iu some copies of the 
taethara. 
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Couilniifttion 
ol tli« urgu« 
ment, 


Otlier oon- 
4truttions pro* 


ahall keep it*” The injury to the remedy is here intended^ 
and not to the property. It happens when the posses- 
sor replies with this plea : "The plaintiff is neither an idiot, 
nor a boy, nor a minor. In his presence I enjoyed the 
property for twenty years without interroption. Had I un- 
justly got possession of the property, why did he remain 
passive all the time ? To the trutli of this assertion I have 
many witnesses.” In this instance the plaintiff will be una- 
ble to rejoin, but the suit of one not able to rejoin may 
be proceeded on, as appears from the text, “ The king shall 
investigate judicial proceedings in a bond fide manner, re- 
jecting ambiguity,” &c f . This is the correct interpretation. 

7. It must not be supposed, that as wiither the loss ol 
the right nor of the remedy ensues, the text above quoted 
merely intends an injunction not to remain passive, as a per- 
son looking on and not interfering, might be in danger of 
losing his remedy ; for had it been merely intended to con- 
vey an injunction against remaining passive, it would have 
been idle to define a period of twenty years, inasmuch as 
there is no reason to apprehend loss accruing on simple pos- 
session for any period within the memory of man If it 
should be asserted, that the definite period of twenty years 
has been used to obviate any objection to the title deed of 
that time, according to the text of Caty&yana ; “ He w ho 
by virtue of any title deed epjoys the property of a competent 
person for twenty years, the title deed is incontrovertible 
after that period I that also is denied, as the capacity 


* Menv, § HT, cited in the Smritidumdncd, Fwddatandaoa. 
+ Y^yawalq/a, cited in the Smrilic/iandried, 
t Fyavahdnmddittva, Ftvadatandava. 
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of obviating objections to title deeds does not apply even to 
cases of mortgages, boundaries, and the like, and as such 
[general construction-] would nullify the exception of such 
cases, as deplored in the foUowiog texts of Caty&yona 
“ The ascertained enjoyment of a mortgage for twenty 
years in virtue of a title deed must be upheld, if such title 
deed is unexceptionable. After the decision of a boundary 
dispute, a document defining the boundaries must be grant- 
ed. Any errors which that contains must be excepted to in 
the course of twenty yearsf and the same rule applies to 
ten years possession of personal property. 

8. The meaning of the text must therefore be declared 
in a different manner, which is now done. The loss of the 
profits accruing from the real and personal property is here 
intended, not the loss of the remedy or of the right ; so 
that the meaning is, that altliougli the rightful owner regains 
his field after twenty years uninterrupted possession by 
another, y et he loses the intermediate profits. This inter- 
pretation is conformable to the express words of the text, 
and IS inferrible from tbe fault of tbe owner in remaining 
passive. 

9. But if the possession had been in bis absence, he regains 
the profits also, as appears from the condition “ him who ob- 
serves ,•* and if the possession had fallen under his observation, 
but been contested, as appears from the condition “ without 
interfering:” so also, if the possession had been observed 
and not contested, but the term of twenty years had not 
expired, as appears from tbe word “ twenty ^ 


posed and re- 
jected. 


Right inter- 
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ed. Loss (»f 
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Vyavohdramidhava, Fiva<iai(mdava. 
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tion. 


10. It is true, that it may be considered improper to pro- 
pound a loss of the accruing profits, because tie right to 
them also exists ; but this csn oiJy apply where the profits 
remain essentially in statu quo : as for instance, in the case 
of betel-nut and bread-fruit plantations, if the fruit be forth- 
coming as well as the trees which yielded it- But where, 
from the consumption of the produce, there is an essential 
destruction of the profits, there the right to it also is des- 
troyedf 

11. “ He who enjoys without right for many hundred 
years, the rulers of the earth should iuflict on thai sinner the 
punishment of a thief f.” From this text it may be inferred, 
that, as is the rase in cases of theft, the estin 'ted amount of 
the property (unduly appropriated) should ber^tored, were 
it not fur the rule declaring loss after twenty years, which 
is an exception to that text. But even after twenty years, 
punishment is to be inflicted from tbe possession being un- 
lawful, and because there is no exception to this part of the 
text. 


12. Hence it is established, that from the fault of the 
owner consisting in his neglect, and from the express words 


• This would seem to proceed on the appurentljr unjust principle of 
the civil law, which makes a distinction be^een the borrower for use, 
and the iNtrrower for consumption, reuderii^ the latter liable in a case 
iriiere the former is not ; by the rule that obligatto extinguUur rn debt- 
t<r interttu." But the Hindu legislator regards the ordinance rather 
as a rule of positive law, than as the dictate of unfettered equity ; for he 
proceeds to state, that the estimated value should be restored were it 
not for the positive exception, which muat be reconciled, so that it may 
not be superfluous. * 

+ Vide supra, § 4. 
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of the text, after the expiration of twenty yeai*e he cannot 
recover the produce consumed ; and the same r^e applies to 
personal property enjoyed for ten years. 

13. An exception to this rule is now propounded : * Ex- Ezo^tion. 
cept property (connected with) pledges, boundaries, deposits, 
and of idiots and minors, and except deposits, and the pro- 
perty of kings, women, and learned students*^.” 


14. “ A pledge, and a boundary, and a sealed deposit.'" fixpiaimtion 

These being joined form the plural, pledges, boundaries, and the exception, 
sealed deposits. “ An idiot, and a mimr” These terms 
being compounded form the dual number, idiots and minors : 
the property of these two, the property of idiots and minors : 
pledges, boundaries, sealed deposits, and the property .of 
idiots and minors, except these descriptions of property, 
that i.s, pledges, boundaries, deposits, and the property of 
idiots and minorsf . -A deposit is that which is committed 
to tlie care of another, with a description^; of its quality or 
quantity, as has been declared by Nareda : " When a man 
bails any of his effects to another, in whom be has confi- 
dence, and from whom he has no doubt of receiving bis pro- 


• Fivddalandam, Veeramitrodaya. 

t The disquisition here introduced is ‘connected with grammatical 
principles, and the rules on which compounds are formed ; but there 
seems to be no occasion for entering minutely into the subject in this 
place. 

^ This also is the reading of the Veeramilrodaya ; but according to 
the Suhodhini, the reading should be Af>rudurihanena, ” without a de- 
scription ,” as in the opinion of Vitwethvmra, where there is confidence, 
the precaution of counting and describing is needless. But the other 
reading of the text is most approved. ^ 
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perty again, it is a deposit, which tiie wise call Nkshepai a 
deposit under seal is called Upaniddhi*.” 

NrjfWt not 15. In mortgages of land for twenty, and in pledges of 

} )ri>diiotive of 

oM of profit! personal property for ten years, no loss of profit accrues to 
ill mortgage, 

&C. one who observes the possession, and does not interfere, 

from the absence of any fault on the part of such person ; 
because in these instances there is a competent reason for 
« neglect, inasmuch as in the case of mortgage, the very pur- 

pose of its being made is to confer possession, and Iherelore 
the blame of neglect does not attach. 


Nor in the 
cane of boun. 
dnnpft, itealod 
and Hpeeihod 


depofliti. 


16. In the case of boundaries, from their being easily 
ascertainable by ancient landmarks* of chalT ashes, or other 
articles, neglect may be permitted; and m gleet may be al- 
lowed in the case of sealed and specified deposits, because 
there is a legal prohibition against the ei\joyrnent of them, 
and if this prohibition be infringed, the profits must be res- 
tored with interest. 


Nor in the 
rase of idiotn, 
HTid other ex- 
empted per. 

k01l8. 


17. In the* case of idiots and minors, neglect is excusa- 
ble on account of their idiotism and minority, and in the 
case of a king, from the pressure of his multifarious occupa- 


tions ; in the case of women, from their ignorance and inex- 


perience ; and in the case of learned students, neglect is 
permitted from their being continually engaged in the duties 
of study and instruction, and Icame^disquisitions, 


Reciipitula- 18. Hence it follows, that as in the case of pledges and 
the rest, as there is a method of accounting for neglect as to 
possession falling under observation, it can never be the cause 
of the loss of profits* 

* Vi/avahdramayficfui, Veeramitrodaya, Ftvddtimavasetu. 
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‘ Section 4. . 

Digression concerning Fines and other Penalties. 

1 . He next propounds the particular penalties in pledges ef 

and other cases. “The king shall cause the usurper of pl«d- 

ges, &c. to restore the property to the rightful owner, apd 
to pay a fine equivalent to the value*®? that property, or cor- 
respondent to his ability*.” In the case of mortgages and the 
rest, down to the case of the property of learned students, 
hr who by virtue of long possession usurps, should be made 
to restore the property to the rightful owner. This is 
merely a repetition of a former and the rule respecting 
the payment of a fine equivalent to the value of property 
usurped, is a positive iiyunction, 

2. Where, in the case of usurping lands, houses, &c. 
an equivalent fine may not be possible, reference must be 

ihade to the penalty hereafter propounded for a removal of *“ 

the propel ty 

landmarks and invasion of boundaries. If on account of 
the great wealth of the usurper, his arrogance would,not be 
subdued by the payment of an equivalent fine, he must be 
amerced according to bis ability. He must be made to pay 
so inucii as is sufficient to subdue bis arrogance. “ It has 
been declared, that a fine,is levied for the purpose of correc- 
tion, and by that the arrogant inqs^be subdued.” Hence it 
would appear, that the^urpose of a fine is entirely penal. 

But where the offender has not property equivalent to that 
usurped, he must be amerced in such manner as may suli- 
ject him to dUtresa. 


• r^^yawaicfyaj cited in the VivddaUmdava, 
£ E 
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Penalty to 3. Where a person is an absolute pauper, corrections 

\Hi on 

nil olicndiiig must be accomplished by means of reprimand, corporal punish- 

pdu])tir> 

raciit, &c. So says Menu : “ First, let him punish by gen- 
tle admonition; afterwards, by harsh reproof; thirdly, by 
deprivation of property ; after that, by corporal pain*.” 


Corporal pn- 4. Corporal punishment, or that which is inflicted on the 

Tiihhmcnt 18 

tinioiii, and person, is declared to be ten-fold, and to apply to all but 

TiiuvL not liv in- 

fill i«. on a Brahmins, as Menu has declared : “ Menu, son of the self- 

lilulimm. 

existent, has declared ten places of punishment for the three 
lower tribes, but the person of a Brahmin is inviolable. The 
parts of generation, the belly, the tongue, the two hands, 
and fiftlily the two feet ; the eye, the nose, both ears, the 
property, and (other parts of) the body-*-.” It should be ob- 
served, that punishment is to be inflicted on the oflending 
member. 


Other modes 6. The otlier methods are, an imposition of labour or a 

of puiiishineut. 

commitment to prison, as has been propounded by Cat- 
y ay ana: “ A person proved to be a pauper should be com- 
pelled to work at his proper occupation, and if unable, should, 
with the exception of Brahmins, be committed to prison^.” 


Pperinl p\i- 
risliniont tor a 
deliiKjiiont 

liiabmin being 

u er. 


6. A Brahmin, being destitute of property, sho^^ld suffer 
dismission from office, &c. as Goutama has propounded : 
“ Should lie be a delinquent, the punishment of dismission 
from office, of reprimand, of banishment, and of branding, 


^ Jfenn, 8 . 199 , but Gautama^ cited in the rwdda/andava* 
t Menu, 9 . §§ 124 and 125 . cited in the Ftvdda^andava. 

} Fivddatandava. 
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should be bad recourse to* * * § .” So also Ndreda has said .* “Cor- 

, I 

poral punishment, deprivation of property, banishment, and 
branding, are the stated punishments. Mutilation is pro- 
pounded as the punishment for capital offences. These are 
declared to be the general punishmentsf .” Having premised 
this, he proceeds : “ All these apply to a Brahmin, except 
the corporal punishment. A Brahmin must not be corpo- ^ 
rally punished J." 

7. The punishment of ignominious tonsnre may be bad Addition*! 

^ ^ rafxios ol 

recourse to, of banishment from the city, of setting a dis- ni*hm«it. 
graceful mark on the forehead, and of exposing him on an ass. 

8. Particular rides have been specified for branding. MRnnerof 

brtiudiug. 

“ For defilement of his spiritual teacher's bed, the mark of a 
vulva ; for drinking spirituous liquors, the mark of a wine- 
flagon ; for theft, the foot of a dog ; for tlie murder of a 
Brahmin, the figure of a headless man§.” 

9. But the text of Apastamba, directing that a Brahmin Conitroctioa 

^ , of a text f)f 

should be deprived of vision, must be interpreted to signify, Apastamba* 
that at the time of banislunent from the city, a cloth should 
be bound round his eyes, and not that his eyes should be 
extracted, because such an interpretation ivould be in con- 
tradiction to the text of Menu and Goutama: “But a Brah- 
min let him only banish jj.” The person of a Brahmin is mvi- 
olable^.* It is needkss to expatiate farther on this question. 


* Viv6datandam, 

t Ibid. 

J Ndreda^ cited in the Vividataiida/va* 

§ Ibid. 

II Menu, 8. § 1«3. 

If FtpivdharamayiUfha* 


E B 2 
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Section 5. 

Of Possession tvithoul a Title. 

A title in 1 Possession has been declared to be evidence of right, 

Plump I pvi- ^ ^ 

(him from its conformity with right. Should it be objected, that 
I»ob»tiabiujj. possession cannot afford evidence, because mere possession 
does not conform with right, [it is admitted in reply] “A 
title IS more powerful evidence than possession unaccompa- 
nied bj hereditary succession'^.’’ 

* * * * § ♦ 

Pimplp pos. 2. A title arises from gift, sale, or other cause of right. 

PONMoii i!> no 

eiiiieuce. That IS more powerful or more weighty evidence in the es- 
tablishment of right, because possession is dependant on a 
title, as Ndreda has said : “ Pos.session with a clear title 
allords evidence; but possession constiti us no evidence, 
it unaccompanied by a clear title-f- nor is a title of right esta- 
blished from mere possession, because posses.sionot another’s 
property may be obtained by usurpation or other [unjustiti- 
able] means. Hence it has been declared : “ He who sim- 
ply pleads possession, but no title, m consequence of adduc- 
ing such false possession is to be considered as a thielj.” 

Pd^pMion is 3. But it is now declared, that possession is evidence 

m I <111 pun led hy u lien accompanied by the five following conditions, — a title, 
ine couduionB. . . 

length of time, continuitj, non- interruption, and the know- 

ledge of the adverse party ; according to the text, “ Posses- 
sion is fivefold, — titled, long, continuous, uninterrupted, and 
known to the adverse party§.’’ 

* YajHyov'alq/a, cited in the Vivadatandava and Smritichandrkd. 

+ Ftrddutunduva, Smrittchandried. 

J Ywaddlindut'a 

§ Vytm, cited m the Vividatandava ; but PUdmaha in the Smritk 
chandneu, and Catyayam in the Dayatdtm. 



Of Possession without a Title- 

4 By propounding an exception in the case of posses- 
sion accompanied by hereditary succession, it is demonstra- 
ted tliat possession, even independent of a title, may be evi- 
dence of right The connection of the sentence is as fol- 
loii s : A title is iveigbtier evidence than possession, pro- 
vided that possession is unconfirmed by hereditary succes- 
sion. that is, the consecutive enjoyment of three ancestors. 
Tliat again is weightier than a title, because it is indepen- 
dent of a title. 

6 But it must be understood, that it is independent of 
the production of a title, and not independent of its existence, 
for its existence is inferrible from that possession. 

6. The exception in favour of hereditary succession ap- 
plies to a case beyond the memory of man, and the text show- 
ing the superiority of a title intends a case within the me- 
mory of man ; because in cases falling within the memory 
of roan, as it is practicable to produce a title, if such title 
is no^ produced, it is certainly inferrible that it never existed, 
and consequently, in such cases, the evidence of possession 
is dependant on the production of a title ; but as from the 
non-production of a title in cases extending beyond the me- 
mory of man, it is impossible to be certain of its non-exis- 
tence, possession accompanied by hereditary succession may 
be evidence in such cases, independent of the production of 
a title. 

7. This has been clearly laid down by Catydyana : 

“ In cases falling within the memory of man, possession 
with a title is admitted as evidence of landed property. In 
cases extending beyond the memory of man, the hereditary 
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Also when 
accompanied by 
hereditary 
succession. 


It aflTords 
preHumption of 
a title. 


A title }a evU 
denoe in canett 
withm the me« 
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but beyond 
such memory 
possesuion is 
sudicieat. 


Text of Cat. 
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One linn- 
dred years de- 
fined to be a 
period within 
the memory of 
man. 


TJnanthorif- 
ed possession 
even in tlie se- 
cond and third 
generaiion pu- 
nishable under 
certain uondi- 
tiona. 


succession of three ancestors* is admitted even without a 
title*.” 

8. The period of one hundred years is defined to be 
within the memory of man, from the text, “ The age of man 
extends to one hundred yearsf.” “ Even without a title 
that is to say, where tliere is no certainty of the non-exist- 
ence of a title inferrible from its non-production. There- 
fore possession for upwards of one hundred years, heredi- 
tary, uninterrupted, and falling under the observation of 
the adverse party, confers a right, as it forms a presump- 
tion of, from its conformity with, a title J. 

9. But in the case of a period exi oding even beyond 
the memory of man, possession is no evidence, if liiere be 
traditional proof of tbe absence of a title. On this is iound- 
eil the rule, “ He who enjoys without right, even for many 
hundred years, the ruler ofthe earth should inflict on that sin- 
ner the punishment of a thief^.” It must not be supposed 

% 

from this text, ^ He who enjoys” &c. from the expression 


^ ilvodatandava and Smntickandrici. 
t Vivddatandava. 

Quia vero tempus memorlam excedens quasi infinitum est memo« 
raliter ; ideo ejus temporis gilentium ad rei delictur» conjecturam sem- 
per Buflicere videbitur, nisi validissimtt gintiucontrarium rationes. Bene 
autem notandum est a prodentioribus jurigconsultis non plane idem esse 
tempus meinonam excedens cum centenario quanquam ssepe base nou 
lunge abetintj quia commimis humanse vitse terminus sunt anni centum, 
quod gpatium ferme eolet cetatis hominum aut yiHccg tres efilcere ; 
quas Antiocho Romani objiciebant, cum ostenderent repeti ab eo urbes 
quRS ipse, pater, avusnonquam usurpasseat.-^rotius, Lib- 9. Cap. iv. 7. 

§ Nareda, cited in the Fivodatandava and SmrUichandried. 
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of the sinplar number, and from the term *‘even,* pre> 
fixed to the words **for many hundred years,* that punish- 
ment is to be awarded to the first person only who 
retains possession for a long time without a title, because 
tliis would imply that possession without title of the 
second or third occupant would be good evidence of right j 
but tins IS inadmissible, being contrary to the following 
text of Ndreda : “ For the first, gift is a cause ; for an inter- 
mediate claimant, possession with a title*,” &c. Hence it 
follows that the text, “ He who enjoys,'* Scc.must extend in- 
discriminately to all cases of unauthorized possession. 

10. The text, “ That which is held even illegally without PonsMulanby 

* threw uneestor* 

fin apparent title, by three ancestors and the father, cannot not suffimeut 

.•Til • evidoncce with* 

be leclaimed, having been retained by three successive ge- out length of 

neratioiisf,” must be interpreted to signify three successive 
ancestors, inclusive of the father : but the mention of three 
successive ancestors evidently alludes to time extenduig be- 
yond the memory of man. Were it confined to the pos- 
session of three consecutive persons, then as the decease of 
three successive occupants might happen in one year, it would 
follow that the second year’s possession without a title would 
afiorvl ev idence of right ; but this would be contrary to the rule, 

“ In cases lulling within the memory of man, possession with 
a title is admitted as evidence of landed property,” (§ 7.) But 
the text, “ That which is held even illegally,” &c. means, that 
if, in a case of illegal possession, the property cannot be re- 
claimed, it follows a fortiori that it cannot be reclaimed where 

• Section 6. §§ S. 

t Vtvddatandava, bat ATdreAi in the ^rmtkbandrieaand D&yatatm, 
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Pnflflen«iion 
with HTi infern- 
hle title IS ev'i- 
deuco of right. 


there is no certainty of illegalit/; and the text, “ That which is 
immemorially held with a title by three ancestors, cannot be re- 
sumed from its having descended through three generations"^,” 
must be interpret^ to mean, with an immemorial, or w ithout 
a demonstrable title, not without the existence of a title , for 
it has already been declared, that right does not accrue, even 
from centuries of occupancy, without the existence of a 
title Such is the signification of the rule concerning the 
hereditary succession of three ancestors. 

II. But [should the objection be urged,] that it IS irre- 
levant to declare that in cases falling within the memory of 
man, possession accompanied by a title is evidence of right ; 
for if the title may be derived from ar ' extrinsic source of 
evidence, [such as purchase, &c ] then the right must be 
deducible from that alone, nor can possession be any evidence 
either of right or title ; and if the title is to be inferred from 
any extrinsic source of evidence, how can possession accom- 
panied by it [by title] afford evidence [of right] ? It is repli- 
ed, continuous po8ses.sion accompanied by a title derived 
from other evidence, affords evidence of right at a subse- 
quent period; but a title, such as purchase, &c. though esta- 
blished, unaccompanied by possession, is not evidence of 
right at a subsequent period, because, in the intermediate 
time, the right may have become extinct by gift, sate, or 
other means of transfer All this is irrefragablef . 


• Fiviidatandava. 

t This seems to correspond with the civilians’ notions of the dehni- 
tion of right. 

" Some have founded the nature of dominion in the right or power 
of disposmg of it. which is false ; because minors, &c. cannot dispose 
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Section 6, 

Of a Title without Fosm$j^. 

1. It bas been shown that possession, ^en accompanied 
by a title, affords evidence of right ; but lest it should be sup» 
posed that a title without possession affords equal proof, it 
is declared: Where there is not the least possession, there 
a title IS not weighty"^.” Such is the intent With whatsoever 
title there is not the least occupancy, in that title tliere is 
no sufficient weight. 

2. Gift consists in the relinquishment of one’s own right, 
aud the creation of the right of another ; and the creation of 
another man's right is completed on that other’s acceptance 
of the gift, but not otherwise. 

3. Acceptance is made by three means, mental, verbal, Accepnceis 
or corporeal. Mental acceptance is the determination to 
appropriate : verbal acceptance is the utterance of the expres- , 

Sion, This is mine, or the like; which is a concretec er^ 

of tlieir estate, and yet in that estate are the proper owners or dmini. 

Non eat argumentum, ideoaliquid tuum non esse, quia vendere non poiee, 
quta conmtnere, quia mutare in deterius, out mlm. Last of all, I 
could notidescribe it by possesion alolie ; for possession is one thing, 
and property, or dominion, another. Fosseasion is properly the legal 
attendant upon dominion. It is something like exerting the act of pro*i 
perty, for by it we effectually exclude the seisin of others ; and when we 
come to claim our own from the occupancy of those whom we conceive 
to detain or possess our property unlawfully, we mean to recover our 
right of exerting that act I mentioned. Moreover, dominion has its 
foundation only in natural or oorporal posse8eioa.''^Taylor's Civil Law, 
pagei77k 

* Catyiyana, cited in the SmritichandricA wii Vivddatandava. 
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Arceptauoo 
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Title to knd 
incomplete 
without potfbeB- 

ftlOIl. 
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t 

tainty'^ : corporeal acceptance is manifold, as by touching. 
Special injunctions have been issued as to this mode of accept- 
ance. “ Let himeive the skin of an antelope by holding its 
tail, a cow in Hr sune manner^ an elephant by his foreleg, 
a horse by his mane, and a slave girl by her bead.” Ama- 
layuna has also said, * Let him verbally address rational 
beings, and touch creatures not having the faculty of reason, 
and female slavesf." 

4. The acceptance of gold, cloths, &c. being completed 
by the ceremony of bestowing water, and falling, therefore, 
under either of the means, may be designated as a threefold 
acceptance ; but in the case of land, as there can be no 
corporeal acceptance without cnjoyfimnt of the produce, it 
must be accompanied by some littlf possession : otherwise 
the gift, sale, or other transfer is not complete. A title. 


• I am not sore that I have correctly rendered the terms " »«w- 
Itulpika pmtyiya," nor have I been able to obtain any informntion from 
the treatises which have hitherto appeared in the English language on 
the subject of Hindu Dialectics. In the Bh&^ut-^rialiheda, a treatise 
on logic of the highest celebrity in the NySjfa school, the definition is 
thus given, nirvikulfihfmprukarutade thoomium-imilmndhanuvugahe, 
which may be rendered “abstract, divested of properties, unassociated 
with relations.” Suv^n^ikton is the opposite of this, “ concrete,” or 
“not abstract.” In the instance givw, the verbal declaratioi^cBuses an 
association, or creates a relation between the receiver and the thing 
received. 

t Uncertain, as cited in the Vfe&iatandava, Ld him vtrbaily &c.^ 
If the thing to be received be capable of motion and speech, then 
the recover should verbally address it, saying, Thou art mine ; and 
the received should say, 1 am thine. But if the thing to be received 
be without intelligence, as a cow or the like, or a female elave, though 
a rational creature, the receiver ehould merely touch the present 
— iSbMUnt, 
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f 

therefore, withoat corporeal acceptance, conaistinj; of the 
enjoyment of the produce, ia weaker than a title accompanied 
by it, or with such corporeal acc^tance. 

m 


5. Bat such is the case only, when of these two the pri- 
ority is undistinguishable ; but wlien it is ascertainrd which is 
first in point of date, and which posterior, then the simple 
prior title affords the stronger evidence ; or the interpreta- 
tion may be as follows : * Evidence is said to consist of do- 
cuments, possession, and witnesse8\” This having been pre- 
mised as the general rule ; the text, “ A title is more power- 
ful than possession unaccompanied by hereditary succession,” 
and “ Where there is not the least possession, there a title is 
not sufficient-!-,” have been propounded to point out to wliich 
the superiority belongs, where the three descriptions of evi- 
dence meet : as for instance, in the case of the first acquirer, 
if a title be proved by witnesses, it is of greater weight than 
possession unaccompanied by hereditary succession. Again, 
possession accompanied by hereditary succession, vested in 
tlie fourth descendant, is more weighty than a title proved 
by documents ; but in the caso of an intermediate [claimant], 
a title accompanied with even a sm,i^ degree of possession 
is better than a title destitute of pe«i^B8ion|. This has been 
expressly declared by Nii^da; “For the first, gift is a cause; 
for an intermediate [claimant], pdssession with a title ; hut 
long and hereditary possession alone, is also a goodcausc§.’’ 


PoMM*ion la 
some cndeii 
more woifrliCf 
tlutu a title. 




* Catg6)iam, died in the SairUkhandHei, 

•t VeeramUrakj/ttt 

:{; See Blackttone on this subject, vol. ii. p. 1S7, note. 
{ Smtitkhaniriei, FbfidatdUdavtt, ' « - 

FF 2 
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x> 

6. “ ffe tv ho sees his lands possessed by a stranger*,” &c. 
It has been declared, that to one who observes with- 
out interference his landed property enjoyed by another for 
upwards of twenty years, and bis personal property for up- 
wards of ten, there will he no restitution of the profits : hut 
lest it should be supposed, that as there is no restitution of 
the profits, there will consequently he no award of penalty, 
the following text has lieen propounded, from which it is 
inferrible, that the extent of the penalty is to be adapted to the 
condition of the person and the nature of the evidence : “ He 
by whom a title has been obtained, must produce it when he 
is impugned, but his son and his grandson need not; for them, 
possession is more weightyf.’* 

7 By whatsoever person a title to landed or other pro- 
perty has been first acquired, that person, when bis right to 
such landed or other property is disputed, must produce and 
prove his title by documentary evidence of gift or other 
mode of transfer. From this it is inferred, that a penalty 
attaches to the first acquirer failing to shew Ins title ; hut 
his son, the second incumbent, need not shew his title, hut 
only continually uninterrupted and open possession. Hence 
it appears, that if he caWot prove a title, no penalty attaches 
to him; but penalty attacjbes to him, failing to show posses- 
sion accompanied by the condition above mentioned. Tins 
is established; but Lis son again, the third incumbent, need 
not show either a title or possession accompanied by the 
above-mentioned condition, but only hereditary succession. 
Hence it appears, that penalty attaches to the third incum- 


• r«fc supra, Sec. 3. § I. 

t Ydjmjamlcga, cited in the SmrUichaniric& and VpmUhiramyio’ka. 
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bent, failing to show hereditary succession, but not failing 
to show a title or possession accompanied by the above- 
mentioned condition. 


8. Possession alone, then, is more weighty for the second 
and third; with this distinction, that it is strong in favour of 
the second, andstronger in favour of the third party. But here 
also the real meaning is, that although, in the case of all three, 
from the non-production of a title the property is equally 
lost, yet there is a difference as to the penalty. It has been 


The non-prow 
duotion of H 
title cftuseflfor* 
feiture to the 
80(1 nnd ^raiuU 
son of the ftrst 
acquirer, but 
penalty also to 
the first ac- 
quirer* 


declared also : “ He by whom the title has been acquired is 


subject to penalty on failure of producing it, but not his son 


or his grandsons, though the possession of these two also is 
forfeited*.” ** 


9. It has been held, that possession beyond the memory 
of man is good evidence of right, independently of the de- 
monstration of a Hitle, Here an exception to that rule is 
declared : “ He who dies while a claim adduced by another 
Ls pending against .him, his heir must produce it [the title].**^’"*^ ““*'**“*' 
Po.s8essioii without a title is not in sucli case an adequate 
pleaf ” When an usurper, or other person having a claim 
made against him, departs this life while the claim is pend- 
ing, before the final decision of the suit, his son, or other 
heir must prove bis title. 


The dofaTid. 
ant dvinf(, pen- 
ding a claim 
agitiiiKt him, hiR 
8011 muBt prO' 0 
hit) title, poH- 
sPBBion not be- 


10. In such cases possession without the production of a 
title, though established by witnesses, does not afford evi- 
dence of right, because the plea of possession would not 


Becaune the 
plea of poMKCH 
bion would not 
have availed 
the orifpual de- 
fendant. 


* Harita, cited in the Vycmh&nmiyae’ha. 

t Y&jnyimiiosa, dted in the SniriticAandnciaAd Ftvdtfaiandava. 
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« 

have been available in the original i||aim. It has also been 
declared by Ndreda : ^ The cause of a litigant party dying 
pendente lite must be undertaken by his son. Possession 
ivill not decide the suit^.’’ So that it is an established fact^ if 
a litigant party die while the claim is pending^ it is not 
thereby determined. 


} Yiynyawalcya, cited in the Fyaifah&ramajfilclia, but uncertain m 
the Smriikhandrica, 



CHAPTER IV. 

OF APPEALS AND OTHER MAT- 
TERS. 

Section 1. 

1. Although a judicial proceeding may have been decid* 
ed, it may in some instances be carried farther while the liti- 
gant parties are alive ; but in others, the decision is final. 

2. With a view to elucidate this rule, the relative conse- 
quence of judicial tribunals assemblies of townsmen [puga\ 
and companies of traders [^Sreni\ is next propounded. " Per- 
sons specially appointed by the ruler : assemblies of towns- 
men : companies of traders, and families ; these are classed 
according to their relative consequence, in the investigation 
of the affairs of men^.” 

3. “ Persons specially appointed by the ruler those 
expressly nominated by the ruler or king to investigate judi- 
cial proceedings, such as are described in the following and 
other texts ; “ Persons who are versed in literature, should be 
appointed assessors of the courtf,*' See. Assemblies of toums^ 


* Veeramitrodaya and Smritiidra, 
t Vida supra, Chap, L Sec. J« j[ 10. 
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of people of various tribes and wious professions sitting 
in one place, as of villagers or cit^Ris. Companies of tra^ 
ders : assemblages of persons of similar or various tribes exer- 
cising the same livelihood, as horsedealers, pawnsellers, wea- 
vers, and shoemakers. Families : assemblages of cognate 
relatives, connexions, and kinsmen. 

4. It must be understood, that of these four tribunals, 
“ persons specially appointed by the ruler” and the rest, the 
first in the order of reading is the most considerable or im- 
portant. “ Of men of litigants. “ In the investigation 
of affairs:” in the administration of justice. This is an esta- 
bhslied rule. A judicial proceeding having been decided 
by persons specially appointed by the ruU ^ if there be dis- 
satisfaction on the part of the litigant faucying himself ag- 
grieved, an appeal cannot be preferred from tbeni to an as- 
sembly of townsmen : nor, having been decided by an as- 
sembly of townsmen, to a company of traders : nor, having 
been decided by a company of traders, to a family : but 
having been decided by a family, an appeal may be pre- 
ferred to a company of traders, to an assembly of towns- 
men, and to persons specially appointed by tbe king. 

♦ 

5. It has been declared by Ndreda, that after a case has 
been decided by persons specially appointed by the king, an 
appeal may be preferred to the king himself, in the following 
text : “ Families : companies : assemblies : persons specially 
appointed : tbe king : these are the tribunals for judicial 
proceedings, and their relative consequence is in their 
consecutive order.” A case on which a wager has been 
laid on the result, having been appealed to the king, 
and having been decided by him in council, and in presence 
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of the authorijties vho tjj|Nd the case^ the unreaaonable appel- 
lant must be amerced^ if he is ; but if he succeeds^ the 
constituted judicial authorities must be amerceor 

6. It has been stated, that after decision by the inferior Decipionit 11. 

able to rever* 

tribimals, a case may be carried farther, and t)mt the decrees m 1. 
of the superior courts are not appealable. Next is propoun- 
ded an'^ instance, in which the decrees of all authorities are 
liable to reversal : “ He shall reverse cases decided by com- 
pulsion, by fear, by women, at night, in the inside of a house, 
abroad, and those brought forward by enemies*^.** He shall 
reverse cases decided or lermipated by compulsion, or vio- 
lence, by fear or terror ; so also cases decided by women, at 
night, or in the night time, though not by females ^ in the 
inside of a bouse, or in the interior of a dweljiug ; abroad or 
outside of the town ; and cases decided by enemies. 

7. Moreover, ** A suit adduced by one intoKicated, or ivh;it unita 
deranged, or diseased, or distressed, or a minor, or teirified, 

or uninterested, &c, is not validf ” ^ Intoxicated^ with 

spirituous liquors. “ Deranged:"^ disordered in any of the 
five modes by a prevalence of wind, or of bile, or of pldegin, 
or under a morbid state of the tliree humours, or under 
planetary influence. “ Diseased sickness. “ Distres- 
sed distress engendered by the privation of ease and the 
acquisition of pain. A minor one incompetent, through 
nonage, to the transaction of his affairs. “ Terrified hj 
enemies. ** Uninterested from having no connexion with the 

* VeeramUrodaga, Suhodhini, &c. 

t Ibid. 


G G 
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matter at issue. The use of the term * * * § &c.’^ signifies a suit 
adduced in^pposition to usages % of the town or the realm 
and the like. It has been established by those versed in 
judicial proceedings, that the suit of one will not be attended 
to, when if is in opposition to the usages of the town or realm, 
as appears from the text : “ That act which is in opposition 
to the usages of a town or realm, and that act which has 
been prohibited by the ruling power, have no validityf ; and 
this rule must also be understood relatively to the act of 
him who has no delegated or natural interest in the suit. 


8. But the text, “ In a dispute between tutor and pupil, 
father and son, husband and wife, man or and slave, a ju- 
dicial proceeding cannot be entertained J,* is not intended 
to exclude them altogether from legal redress, because even 
between them judicial proceedings are allowable. 


9. Moreover, “ A pupil must be corrected without chas- 
tisement ; but if this be impracticable, recourse must be had 
to slender rods composed of strings or cane, and the king 
will punish one using other instruments than these § ” This 
is a text of Goutama : “ by no means on the head, as de- 
clared by Menu,^ From which rules it appears, that if a 
tutor, impelled by anger, strikes violently, or on the bead ; 
and if the pupil thus treated in an illegal manner, should 


• Veeramitrodayaf SubodJiini, &c. 

t Ibid. 

+ Ibid. 

§ Ibid. 
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represent his grievance to the king, a judicial proceedmg 
will be entertained in this case. 

10. “ The ownership of father and son is the same in 
land which was acquired by his father'^/ &g. From this 
text it appears, that in the case of land acquired by the 
grandfather, the ownership of father and son is equal : and 
therefore, if the father make away with the immoveable pro- 
perty so acquired by the grandfather, and if the son have re- 
course to a court of justice, a judicial proceeding will be en- 
tertained between the father and the son. 

11. “A husband is not liable to make good the property 
of his wife, taken by him in a famine, or for the performance 
of a duty, or during illness, or while under restraint.” 
From this text it appears, that if, under other circumstances, 
the husband make away with his wife’s property, and being 
required to refund, and having assets refuse to do so, then 
a judicial proceeding may be entertained between husband 
and wife. 

12. On the subject of a hired servant, the cases will be 
propounded in which judicial proceedings may be entertain- 
ed between him and his master. “ Whichever of these may 
rescue his master from imminent danger shall be emancipat- 
ed, and shall receive a son’s share of the inheritance.” From 
this text it appears, that there b no bar to the institution of 
a judicial proceeding by a slave against his master, refusing 
him emancipation and a share of the inheritance. 


• Yajnjfowikya, cited ia the D&yabhaga, D/lyatattea, Dayacrama- 
tangralM, FnwkUandava, Vivdddrrunawtv, Fivddabhangdmava, &ic. 

G G 2 
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13. The import of Ute text, th);refore, " In a dilate be- 
tween master and pupil,” &c. is, that pupils and the like 
preferring an action, should be advised by the king in court, 
that such proceedings are not creditable, either really or ap- 
parently. But if the pnpils or other similar suitors are in- 
flexible, the case {bust be proceeded on according to the re- 
gular form. 

Interpretot). 14. Notwithstanding the following text ofAarerffl, “The 

on ot a text oi 

f^areda. Suit of one against many, of women, and of a servant, is to 
be rejected : this has been declared by high legal authori- 
ties,” still a judicial proceeding of one with many on account 
of the same matter may be entertained, as appears from the 
following and other texts: “ He wliblisurpl the property of 
many, he who breaks an engagement fornied^with many,]” 
and “ him who has been assaulted by many,” &c. The mean- 
ing must be, that a judicial proceeding cannot be entertained 
between one and many, on account of divers different mat- 
ters at the same time. 


228 

All Rncli suits 
admiNSliile, 
thou^li nut 
cruUiublo, 


CfrtsirmRi- 1®. Women* also who arc independent, such as milk- 
ay vvomen and wives of vintndrs, may institute judicial^iroceed- 

. ings. The exception refers to respectable married women 

whose husbands are alive. From their coverture they can- 
not sue independently. 


* A married woman carrying on trade openly for her own account 
distinct and separate from the traffic of her husband may, under the 
Frencli institutions, bind herself by obligations relative to her trade 
fiithout the sanction and authority of her husband, and aubject herself 
to a personal decree.— Colebruoke on Obligations and Contracts, Part 
l.p. 833. 
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16. The excluaiont of a servant from suing, has refer- 
enoe also to his dependant state, but is not intended to ex- 
elude him from instituting a judicial proceeding relative to 
his own peculiar interests by permission of his master. This 
IS the proper construction. 


tin the Hindu law, as in the Reman jurisprudence, a slave has in 
general no property exclusively his own, and his contracts are imper* 
feet by reason of his dependance on the will and control of a master. 
But by his master's indulgence he may have separate and peculiar prOi^ 
perty, over which he has full power. Ibid. 




CHAPTER V. 

DIGRESSION CONCERNING TROVE 
AND PLUNDERED PROPERTY. 


Section 1 . 

1. Cases which are liable to reversal having been treated Trove pro. 

DfiTty to bo 

of, next is propounded property liable to restoration. ^ Trove stored to the 
property is to be restored by the king to its owner : but if 
he fails to identify it^ he is to be amerced with an equivalent 
penalty"^.” 


2. Gold or other property, having been lost by the own- Explanation 
er and found by tax gatherers, police officers, and such like 
people, and having been delivered to the king, is to be re- 
storedby the king to its rightful owner, if the owner identify it 
by marks of its quality and quantity ; but if he fail to identify 
it, he is to be fined in an amount equivalent [to the value of 
the property claimed], from his having uttered a falsehood. 


3. The rule for the restoration of trove property is here 
specially propounded, because finding has already been emu 


Reason for 
declaring this 
rule. 
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e 

inerated among the causes of property, and therefore what 
is found IS property. 

4. A period of limitation has also been declared : “ Trove 
or waif property having been recovered by tax gatherers or 
police officers, the rightful owner will recover within the 
period of one year* after the king will takeit"^.” Jtfieww has ex- 
tended the period ol limitation to three jears in the follow- 
ing text. ^ Three years let the king detain the pro- 
perty of iiihich no owner appears, after a distinct pro- 
clamation . the owner appiearing within the three years may 
take it, but, after that term, the king may confiscate itf 
Hence it would appear necessary to op it in deposit for 
three years. 

B. If the rightful owner app^ear within the year, he uill 
recover the whole. If he appear after the expiration of the 
year, a sixth is to be deducted us a fee on flie deposit, and 
the residue restored, as has been declared. “ The king may 
take a sixth part of the property so detained by him, or a 
tenth, or a twelfth, remembering the duty of a good kuigj.” 
Wheiice it is inferrible, that if the owner arrive within tlie 
year, the whole is to be restored. If in the second year, a 
twelfth ; in the third, a tenth ; and in the fourth and succeed- 
ing years, a sixth is to be deducted. 

6, The king is to give a fourth of his own share to the 
finder ; but if the owner appear not at all, he is to give a 


^ Veeramitrodaya 
t Menu 8. § 30. 
i Menu 8. § 33. 
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fourlli of the whole to the finder, and to take the reat, as has 
been declared by Goutama: “ The king is to keep in depo- 
sit unclaimed trove property for a year ; afterwards a fourth 
share of it goes to the fiader, and to the king the rest*.’,' 

7 . The use of the word year" here in the singular num- 
ber is not intended to confine the period to one year, as is 
evident from the text* " Three 3 'earslet the king detain the 
property," Stc, ($4;) and the coneluaion ofkhc text, “ after 
that term, the king may confiscate it,” (§ 4 ,) merely intends 
that, should the owner ‘not appear within that period, the 
king IS at liberty to u.se the property after the expiration of 
such period ; but should the owner [subsequently] appear, 
the king, having deducted his own share, shall restore to him 
a sum equivalent [to the value of the property consumed], 

8 . Tlie rules above recited rdlate only to gold and simi- 
lar valuables. But the rules relative to stray cattle will 
subsequently be propounded under the texts, “ He shall 
give panaa for an animal with uncloven hoofs,” &c. 

9 . Having thus declared the law relative to trove pro- 
perty, such as gold, &c. found lying on the high road or at 
toll and police stations, next is propounded the law relative 
to gold, &c. long buried in the earth, and usually called 
treasure. “ But of a treasure anciently reposited under 
ground, which any other aubject) or the king has disco - 
vered, the king may lay up half in fiis treasury, having given 
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• Ratnamra, Sfc, 
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half to the Brahmins. A learned Brahmin, having found a 
treasure formerly hidden, may take it without any deduc- 
tion, since he is the lord of air.” But if it be found by any 
other person, the king is to keep the whole, giving one sixth 
to the tinder. But not having represented, and being known, 
the king shall cause biro to relinquish the wliole, and amerce 
himf.”. 

10. The king having found treasure of the nature above 
described, and having given half of it to Brahmins, will keep 
the residue in his treasury ; but if a learned Brahmin, (hat 
is, a priest versed in scriptural lore and of good conduct, find 
the treasure, he is to keep the whole, because he is tlie chief 
of the whole world, but if the treasure 1... found by any other 
than the king or a (earned Brahmin, for instance, by an il- 
literate Brahmin, or by a man of the military tribe, the 
king, having given a sixth of it to the tinder, will keep the 
residue, as Vasishtha has ordained : “ Whoever finds pro- 
perty wlio.se owner is unknown, the king will take it, giving 
to the finder a siKth|,”as Goutama has also declared: 
“* * * § lh-eaiSure found is the property of the king, excepting [that 
found by] a learned Brahmin. But any other than such 
Brahmin finding it. and representing the circumstance, will 
obtain a sixth “ Anihed/fa,” not having represented. 


* Menu, chap. 8. § 38 and 37, cited in the Ddyatalwa. 

1 Mem, cited in the Ddyatatiea, but not found in the Institutes 

Retndcara, Smnhdmdrica- 

§ Ibid. 



Of Trove and plundered Property. 235 

The participle is here in an active not having 

represented, “ anibedita,” and having been discovered, 
nyata,” forms the compound an/de^jtaoijrnya^a. Thus who- 
ever has found treasure, and does not represent the circum- 
stance, and is afterwards discovered by the king, is to be 
made to restore the whole, and to be amerced according to 
his circumstances. 

11. In this case also, if the owner of the treasure appear, Trmsarato 
and identify bis property by description of its quantity and [h/owiwr Hf! 
quality, the king shall restore it to him, after having made auctldur'• ** " 
deductions of a sixth or twelfth part. As Mem has declar- 
ed : “ From the man, who shall say with truth, ‘ This pro- 
perty which has been kept, belongs to me,’ the king may take 

a sixth or twelfth part, for having secured itf ” The amount 
of the deduction is to be regulated by the tribe of the clai- 
mant, and the period [expired]. 

12. Plundered property is next treated of. “ The king Thw kiuif 
must restore to his subjects property plundered from tliem ; 

not restoring it, he incurs the sin of the person [from aereT I'rom '"** 

it was robbed]].” Having recovered from the robbers the 


• “ \V7ien Hi ifl affixed to Dhatooi, wjjich mean knowing, serving, or 
desiring, or to those with an Unubhundhu^, the words formed thereby 
are active, passive, or containing, and are either m the present or past 
tense/' Carey's Sanscrit Grammar, p. 579. In the instance m the text, 
the participle is, properly speaking, in the passive form, hut being 
derived from the Dfuttoo to know, it' may be used in an active sig- 
nification, agreeably to the above rule. 

t JIfenu, 8. § 35. 

I Ratndoara. 
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property robllid, it is to be restored to that subject, living 
Within his realm; from whom it was taken; and not restor- 
ing it, tlie sin of the person robbed devolves upon him, and 
likewise the sin of that theft, as Jtfenuhas said : ‘^To men of 
all classes, the king should restore their property which rob- 
bers have seized ; since a king who takes it for himself, incurs 
the guilt of a robber*.” Property seized by robbers must 
be restored by the king to men of all classes. The king 
consuming it himself, incurs the sin ol robbery. 

13, If having recovered it from the robber, he enjoys it 
liirfiself, he incurs the sin of the person who seized the pro- 
perty ; and if he is careless about the plundered property, he 
incurs the sin of his subject [from whoi > it was taken]. 

14. If, having used every endeavour, he fail to recover 
the plundered property, he must refund the amount of it 
from Ins treasury; as Goutama has declared: “ Having 
recovered property seized by robbers, he must restore it to 
its right place , or he must pay out ol his treasuryf So also 
)i0Criah7ia Dwaypayma declared : “ If unable to recover 
the plundered property, by the king so incapable, its amount 
must be restored out of Ins own treasury.” Having thus 
propounded both the general and special introduction to 


• Menu, 8 . § 40 . 

t Formerly there was a clause in the engagements of all landholders 
and farmers of land, by which they were bound to keep the peace, 
and in the event of any robbery being committed in their respec- 
tive estates or farms, to produce both the robbers and the property 
plundered. 
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judicial proceedings, debt on loans will n«it be treated of, 
as the first of the eighteen titles of law*. 


* The next chapter treata of nonpayment of loans ( rii^domm J, 
oomprehending rates of interest, mortgages, &o. but as the introduction 
of it here would appear inappropriate, and not pertinent to the subject 
matter, and as it, with other subjects of litigation, has been amply dis- 
cussed in Mr* Colebrooke^s translation of Juggumathas Digest, 1 
shall proceed at once to the chapter on testimony. 




CHAPTER VI. 

OF WITNESSES. 

Section 1. 

1 Jl has been decJared, that evidence consists of written 
proof, i)ossession, and witnesses. That of possession has 
already been defined. The nature of oral evidence is now 
to be dedared A witness may be either from seeing or 
liearmg, as has been declared by Mentt : “ Evidence of what 
has been vSecn or of what has been heard is admissible ” 
They are two-fold ; a witness made, and a witness not made: 
a made witness is one nominated to give testimony : a wit- 
ness not made is one not so nominated. 

2 The made w ifness again is divided into five classes, 
and the w itness not made into six, making in all eleven de- 
s(Tiptions, as has been declared by Ndrrda: “ Eleven de- 
scriptions of witnesses are recognized by the learned in law, 
five of which are made, and the remaining six are not made 
Their distinctions also have been declared by him* A 
witness by record, by memory, by accident, by secrecy, and 
by corroboration-]-.’’ These are the five classes ot made 
w itnesses : the nature of the witness by record and the rest 
has been defined by Catydyana 

* Vmifiatundam. 

t Vtvadatandava and Smriticfuindricd. 
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3. One Ibrought by the himself^ and whose 

name is inserted in the deed, is called a witness by record ; 
a witness by memory is in^ithout record'^.’’ He also has 
gi\ en an explanation of the witness ,by memory without 
record : The witness who for the purpose of greater pub- 
licity having witnessed a transaction has been repeatedly 
reminded of it by the claimant, is termed the witness by 
memoryf He who fortnitously arrives at the time of a 
transaction, cmd is cited as a witness, is termed a witness 
by accident. A distinction lias been propounded by bim 
between these two descriptions of witnesses, altlmugli they 
arc both unrecorded : Two witnesses for the substantiation 
of a claim are termed unrecorded, one intentionally brought, 
and one accidentally coming.” One wb » standing conceal- 
ed, is caused to hear distinctly the drfendaW's words by the 
claimant, for the purpose of establishing his allegation, is 
termed a witness by secrecyj," '' One who subsequently 
confirms the testimony of witnesses, whether his information 
be mediate or immediate, is termed a witness by corrobora- 
tion§/’ 

4. The six descriptions of witnesses not made have also 
been defined by Ndreda : "" A townsman, a judge, a king, 
one authorized to manage the affairs of the parties, one deput- 
ed by the claimant, and (in family disputes) persons of the same 


* yivddatandava, 
t Ibid, 

X Ibid. 

§ Nareda, cited in the Vivddatandava. 
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family are also to be considered witnesses'^/' Hei-e the term 
judge is intended to include the scribes and assessors^ from 
tliis verse : “ When a king investigates a suit, the witnesses 
are declared to be the scribes, judge^ and assessors in succes- 
vSionf /' 

6. He next declares the qualifications and number of 
witnesses : Religious, generous, of honourable family, spea-^ 
kers of truth, eminent in virtue, candid, having sons, wealthy, 
and in number three, are to be considered witnesses: con- 
formers to revealed and written law, according to tribe and 
order, or all [in the cases of all] + /* 

6. lielKfioHSy — addicted to piety. Generous, — habitu- 
ated to making gifts. Of honourable family, — descended 
from a noble stock. Speakers of truths — accustomed to ve- 
racity Eminent in virtue, — not preferring tlieir temporal 
interests. Candid, — not deceitful. — Having sons, possessed 
of male offspring. Wealthy, — possessing much gold and 
other propel ty. Conformers to revealed and written law, 
— punctual in the performance of indisjmnsable and enjoined 
ceremonies Such persons being three in number, are to be 
considered witnesses. Three, — that is, a number not less 
than three ; there cannot be less than three, but any excess 
above that number is optional. Sucli is the meaning. Ac- 
cording to tribe, — that is, not differing in tribe ; tribe, 
such as the Moordhabushikias and the like, whether in the 
direct or inverse order. Thus Moordhabushiktas are 


* Vivadutandava, Smritxchandricd, 

t Ibid. 

J Ydjnawalcya, cited in the Fyavahdratmyac'ha, Ftvddatandavib. 


QimliAoatl- 
ona and iniin* 
bor ot witneHh- 
es. 


Explanation 
of thii piocoJ- 
ing le!kt. 


m 


Incompoteni 
TvitnessoK are 
oi hvcdesiriiN 
tlOHN. 


l^onsoTis of 
Inrornpetency. 


T}io«^e M'ho 

HU* iHumipp- 

teiii h\ imou 
oi uilerdut. 


Mitacshara. 

• 

witnesses in the cases of Moordhahiishiktas ; so also in the 
cases of Ambushthas and others. This rule obtains also 
according to the order; that is, not different in order. Order, 
— the Brahminical order and the like. Thus Brahmins 
of the qualifications and number above mentioned are wit- 
nesses for Brahmins, and the same with Cshetryas and the 
rest So also women .should be made the witnesses of wo- 
men, as Menu has said : “ Women should regularly be wit- 
nesses for women*^.” Bui where they cannot all be procured 
of the same tribe or order, Moordhahushiktas and the rest, 
and Brahmins and the rest, may be made witnesses m the 
cases of each other. 

7. In the absence of witnesses of ne description above 
specified, for the sake of distinguishing others not positively 
prohibited, it is necessary to define those who are ineompe- 
teiit witnesses. They have been declared by Ndreda to be 
of five descriptions : “ By tlio.se skilled in the law, witnesses 
H ho arc incompetent have been found to be of five kindsf ” 

8 “ By reason of interdict, of delinquency, of contradic- 

tion, of selt-appointment, and^of inten'’ening decease 

9. Tliose who are incapacitated by reason of interdict 
arc next stated ; “ Learned students, religious devotees, su- 
perannuated persons, ascetics, and the like, are those inca- 
pacitated by mferdict; nbt from any other cause § * Reli- 


• Menu, 8 § 68, cited in the Vwddatandava 
t Vw/idatandtiva and Smritwhandricd 
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gious devotees are Vanapruathaa. By the term “ and the 
like,” is meaqt peraona disobedient to their father, &c. as 
Saticha has said : “ Persons disobedient to their fathers, re> 
sideots in the families of their spiritnal preceptors, ascetics, 
inhabitants of the forest, and devotees, are incompetent wit- 
nesses’.” 


10, Those who are incompetent by reason of delinquency 
are next treated of ; “ Thieves, public offenders, irascible 
persons, gamblers, cheats. These are incompetent from 
delinquency : there is no truth in themf .” Iraaeible parsons, 
— those subject to anger. Gcanblera , — those who play with 
dice. 


By reason of 
delmiiuenoy. 


11. The characteristic ofwitne^sses incompetent from con- ByreaHonof 
^ (V ^ coutradictiou. 

tradiction is next declared by him “'Of witnesses 

recorded and summoned by a litigant party, should one utter 
a contradiction, all are rendered incompetent by that con- 
tradiction J.” 


12. The nature of witnesses iiicompelent by reason of of 

flplf-appomt- 

self-appointment is next set forth. who not having 

been indicated, comes and offers his evidence, is techni- 
cally called Seoockee, or spy.” Such testimony is not avail- 
able 


13. Tbc description of witnesses incompetent by reason 
of intervening decease is next given : “ How can any person 


By reason of 
inter veuiuj^ de« 
ccave. 


Vtvddatandam and 8mr%tichmdried. 
t Ndreda, cited in tho Smntidutn dried, 

J Catydyana^ cited in the Vyavahdrafnayftc’ha, SmrUwkandrkd, 
§ Ndredap cited in the Smritichandned. 
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give evidence touching a claim^ the nature of it not having 
been communicated^ and the claimant not tutting in exist- 
ence ^ Such a person is an incompetent witness by reason 
of intervening decease"^.” Tlie meaning is this : as to what 
claim or in whose behalf shall the witness depose, the plain- 
tiff* or defendant not being in existence, or being dead, the 
claim not having been preferred, and the nature of it not 
having been explained by the parties to the witnesses, and 
they not ha\ing been desired to bear witness in the mat- 
ter ? These, then, are incompetent witnesses by reason of 
intervening decease,*^ 

14. ' But when sons or others are ‘ 'strucled by a father 
or other person at the point of death, or even in health, to 
give evidence in a certain matter, they may be witnesses 
after decease/ as Ndreda has said: “ After the death of tlie 
claimant, except those instructed by him on the point of 
deatlif.” Also, ^ A witness may give evidence in a‘raatter 
touching the six species of bailments [the claimant being 
dead], a just claim having been communicated by one not of 
unsound mind:[:.” 

16. Other incompetent witnesses have also been enume- 
rated : “ A woman, a minor, an old man, a gamester, an in- 
toxicated person, a madman, an infamous person, an actor, 
an infidel, a lorger, one deformed, degraded from cast, a 
friend, one interested in the subject matter, a partner, an 


• Nareday cited in the Smntichandncd. 
+ Ihid. 
t Ibid. 
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enemy, a robber, a public offender, one convicted, an outcast 
and othei'ii^ incompetent witnesses*.” 

16. A woman, — a terra of obvious import. A minor , — 
one who has not attained years of discretion. An old man, — 
one whose age exceeds eighty years. By the term old, 
learned students, and those excepted in other texts are in- 
dicated. A gamester, — one who plays with dice. An in- 
toxicated person, — with liquors and the like. A madman, 
— one under planetary influence. An infamous person , — 
accused of the murder of priests Q|pother similar ofl'encesf 
An actor, — a dancer. An infidel, — an atheist or the like. A 
forger, — one who fabricates documents. One dejormed, — 
destitute of an ear or other organ. Degraded from cast, 
— a slayer of a Brahmin or other similar criminal. A friend, 
— an intimate. One interested in the subject matter, — 
having an interest in the point contested. A partner, — one 
engaged in the same business. An enemy, — a foe. A robber, 
— a thief. A public offender, — one relying on bis own vio- 
lence. One convicted,— whose falsehood has been proved. 
An outcast, — one deserted by his relatives. 

17. By the term “ and others” is indicated those incom- 
petent witnesses who are pointed out in other texts also. 
Incompetent witnesses, by reason of delinquency ; incompe* 
tent by reason of contiadiction, and by reason of self-ap- 
pointment and intervenient decease. These, and women, 


• Yajnyawakya, cited in the Vyavdhdramayox’ha. 

t Ndreda, cited in the Fkddatandava ; but Y&jnymakya in the Vy- 
aoaharamayOc’ha, 


Explanation 
of the terms of 
incompetency. 


The text in- 
chideH other in- 
C/Ompetent wit- 
nesHen formerly 
prohibited. 



346 


Mitacshara- 


Exception m 
to the number 
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Exception as 
to tiitMjualifioa- 
tiomi oi wjtiieb- 


chililren, and the rest, are incompetent witnesses. Wit- 
nesses are to be three in number, but to he pro- 

pounds an exception. 

18. “ By consent oy)oth parties, even one person of vir- 
tuous knowledge may be a witness a person of virtuous 
knowledge signifies, one who, by means of knowledge, per- 
forms all the indispensable and enjoined ceremonies ; even 
one such person may be a witness, by the acquiescence of 
both parlies. By virtue of the term even, the^umber two 
is also included. Ciigforinera to revealed and v'rit- 
ten law.” By this rule, although it would appear that vir- 
tuous knowledge is equally an attribute of three, yet the 
meaning is, that their evidence is admi.'> - bje without the 
consent of the parties, but that the evidence of one or two 
is not admissible without the consent of the parties ; there- 
fore the mention of three is relevant. 

] 9. n exception is next propounded to the text “religious, 
generous," &c. “ Every man may he a witness in cases of ab- 
duction, robbery, assault and abuse, and a flagrant otfence'^.” 
Tlie definition of abduction, &c. will subsequently be given. 
In |ucli ca.ses, all those who are prohibited in texts as desti- 
tute of piety and other qualities may be witnesses. But even 
here, those cannot be witnesses wlio are incompetent by 
reason of delinquency, or ofcontradiction,or ofself-appoint- 
rnent; becaiisetlie reason of incompetency, that is, there being 
no truth ill them, exists here also. 


• Yajnganabya, cited in the Fjsteshdraiwiyiie'ha, but uncertain in 
the Vtvadatamkva. 
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20 Although from this text it apiiears, that adultory, theft, D«fimti<«i 

of offeaces. 

and assRultlend abuse, rank With flagrant oilenceKy yet as 
these are committed openly by persons relying on their own 
violence, 8q>arate mention has been made of adultery and the 
rest, which rather signify offences committed privately. Homi- 
cide, robbery, forcible abduction of other men’s wives, and 
assault and abuse, are the four descriptions of flagrant 
offences’^. 

21 . Next is propounded the deposition of witnesses. “ The ' sWe of 

^ „ ing deposition!, 

witnesses should be made to depWe, having been placed 

near to the plaintiff and defendantf brought close to the 

pl^intifi' and defendant. It appears, from a rule laid down 

by Gautama, that they need not speak when questioned 

apart. They shall be made to depose in the manner hereafter 

mentioned. Here Caty&yma has propounded a distinction. 

The judge, being in the assembly, should calmly interrogate 
the witnesses, placed near to the ^aintiff and defendant. He 
will inquire their testimony (except in the case of Brahmins) 
in the presence of the gods and priestsj.” In the forenoon, 
let the judge, being purified, having severally called on the 
witnesses, being purified also, whose faces are turned either 
to the north or to the east, interrogate, by Uie solemnity 
repeated adjurations, all being acquainted with the rules of 
duty and circumstances of the ca«e§.” 


* Vivadatandava. 

t Ydjnyawalcya, cited in the Vivddatandata. 

j: Vtvddatandava, Vyafiahdramync* * * § h4i, and Smritichandriod- 

§ NSreda, cited in the above authorities. 
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nesses being 
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22. Menu has propounded a rule to be observed in tak- 
ing the depositions of Brahmins and others*. “ Let tlie 
judge cause a priest to swear by bis veracity ; a soldier by his 
horse or elephant, and his weapons ; a merchant by his kine, 
grain, and gold ; a mechanic or servile man by imprecating 
on his own head, if he speak falsely, ail possible criiiiesf 
The meaning is, he shall &Apire& Brahmin by saying, If you 
speak falsely, your truth will be destroyed : a Cshetrya by 
saying. Your horse or elephant and weapons will become 
useless ■ a Vatsya, Your cattle, seeds, and gold will be unpro- 
ductive- & Sudra he shall adjure by saying. If you speak 
falsely, all sins will be on your head. 

23 '■ Regenerate men who tend herds of ittle, who trade, 
who practise mechanical arts, who profess dancing and sing- 
ing, who are hired servants or usurers, let the judge exhort, 
and examine as if they were Sudras J.” The term re- 
generate men has been used to denote, that those of the 
military and commercial classes are likewise included iii the 
above text. The term “ who profess singing,” means \ ocal 
performers. 

#4. If the defendant take exception to witnesses, and it 
be susceptible of visible proof, as in cases of minority, the ex- 


* Mmuy 8. § 102, cited in the Vivddatandava, Smnticftandncd, and 
Vyavahdramayfic^lui. 

+ Menu, 8. § 113, cited in the Ftvudatandava, Vyavaharamayficha, 
but Ndreda in the Smnficfuindrtcd^ Sometimes they swore by any 
thing they made use of, as u fisjher by his nets, a soldier by his spear, 
&c/ — Potters Antiquities of Greece, Voh i. page 293. 

Vivddatandava and SmrUichandncL 
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reption must be tried by th*t ; bat io-cases not inisce|iitible of 
visible proof, it rest s on bis (tbe defendant’s) usertioB, and OA 
popular report, but not on etdier witnesses^ so that there majl* 
be no infiniteness. 

25. If a defendant, having taken exertion to witnesses > A fftlsA chftl- 

cannot establish it, he is to be amerced according to hia abi- buf^ 

lity ; but if he prove it, the witnesses become incompetent, 
as has been said : “ A person failing to establish an excep- 
tion openly made against witnesses, should be punished : but 
if proved, the witnesses are to be dismissed, and deprived of 
the privilege of testimony"’.” 

26. Exceptions having been proved against all the witi- Wltneweii 

nesses adduced by the claimant, should he be destitute of competent, re- 

coulee itmy be 

other means of proof, he will be defeated; from the text, bad to other 

means of proof* 

“ Should the claimant, relying solely on the veracity of his 
witness, be defeated, be shall be caused to pay a fine and 
the meaning is, that should be not be destitute [of other 
means of proof], he* may have recourse to additional evi- 
dence. 


27. In reply to the question, How is the ai^uration to 
urged ? it is stated, “Those places assigned to oflFenders ami meu towardu 

the hcTwUi 

to heinous sinners, and those places, assigned to house-bur- dans, and to 

tlie re^rpDfrate 

ners, and those assigned to the murderers of women and chil- orders foiiow- 

1 n if inert noLCU^ 

dren : he will obtain all those places (of punishment) who pation^. 


• Veeramitrodaya, 

t Ndreda, cited in the Vivadatandaifa ; but Catyayanaln the Smriti^ 
cluiitdricL 
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Mitacshara. 

gives false evidence. All the virtues performed by yon in 
hundreds of other worlds will accrue to him whom by 
your tal.sehood 3»|u have injured ” The meaning is, that 
the iidmonitton is to be as follows. Those places assigned to 
persons who have committed heinous and grievous sins, to 
liouse-btrners, and to the murderers of women and children, 
he will attain who gives false evidence. Moreover, all the 
virtue practised by you in hundreds of other worlds will 
accrue to liim who has been defeated by means of your false- 
liood. Tilts must be understood as relating to the servile 
clas*?, as appears from the words of the text ; “ But a servile 
man by all possible crimes ** It must be understood also 
as relating to regenerate men, exercising the business of 
hersdnien, &c as appears from the te .u “ Regenerate men 
who tend herd of cattle/ &c. 

28. As it IS preposterous to suppose the loss of all the 
viitues practised in many other w'orlds, and the acquisition 
of tlie fruits ol grievous offences committed by another, 

V 

merely fiom the utterance of a falsehood, it follows that this 
IS declared solely loi the purpose of creating awe in the 
witnesses , as Nareda has said : “ By ancient virtuous texts, 
,d by extolling the pre-eminence of truth, and by denounc- 
ing lalsehood, he will repeatedly inspire them with awe'^.” 

29. In answer to the question as to the mode of proceed- 
ing wlieii the witnesses, having been admonished, remain 
mute, “ A man not giving evidence will be made to pay 
tlie whole debt by the king, together with ten per cent, [on 


• Ftvddatanduva> 
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the amount], after forty-aix days* * * § ** .* H« who haying agreed 
to give evidence, and having been admonished, remains 
entirely mute, must be caused by the hii|||||to pay to the cre- 
ditor the whole debt with interest, together with a tenth 
share over and above the debt. This tenth share will 
belong to the king, us appears from the text ; “ The deb- 
tor must be made by tlie king to pay a tenth share, over and 
above the debt provedf and this rule must be understood 
to operate after the expiration of forty-six days. He will 
not be made to pay it during the interval. It must also be 
understood as implying the absence of .sickness and other 
calamity, as has been declared by Menu : “ A man who is 
unalllicted, who comes not to give evidence, iiiloans and the 
like, wdihin three fortnights after due summons, shall lake 
upon himself the v, hole debt, and pay a tenth part of it as a 
fine to the king J ” The term unafllicted, signifies one free 
from any calamity (inflicted) by God or the king $. 

30 Next IS stated the ca.se of a person who, though ac- f„r 

quaiiiteil (with the nature offhe afi’iiir), maliciously relusesto beal'iciumoiiy. 
accept the office of witness. “ That mean person who, though 
acquainted, does not give evidence, is equal in point of sin 
and of punishment to false witnesses|.” That mean perig||t 


* Vajnyawalcya, cited in the Fitadatandava, Smnttcltandncdt and 

» 

Vyavahdramayucha . 
t Veeramitrodayaf Heino/iafds 

J Menuy 8 § 107, cited in the Vio&iatandamf StnrUichandricd, 

§ 1 have here been compelled to differ from the'tratiHlation of Sir 
William Jones, see Menu, 8^ § 107. He hue rendered the term aquda, 

** one who labours not under illnefw but this, from the Bubse<iuent iit* 
terpretation, is evidently not sufficiently compr^iensive. 

|] Ydjnyamkya, cited in the above authoritiee* 
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Fnlse pvj- 
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th^ 

jiiduiiirnt IS to 
be le versed. 


Mode of pro- 
rood me when 

the ( Vidonco is 
contradietoiy 


wlio^ though fully conversant with the matter in dispute, 
does not give evidence, or refuses (to become a witness), is 
equal in point <i|||||iB and of punishment to false witnesses. 
The punishment of false witnesses will subsequently be pro- 
pounded. 

31. Having punished the false witnesses, the case must 
be re-exaiuined ; and if the suit be concluded, and false evi- 
dence be subsequently detected, the case must be commen- 
ced upon de novo, as Menu lias declared : “ Whenever false 
evidence has been given in any suit, the king must reverse 
the judgment; and whatever has been done, must be consi- 
dered as undone".” 

32. Next is propounded tlie rule in a case where the tes- 
timony vanes. “ In a contradiction, the assertion of the 
majority ; where the numbers are equal, that of the respec- 
table party ; where there is contradiction among respectable 
witnesses, that of the most respectablef.” In a cast of con- 
tradiction or variation, the assertion of the majority must 
be received. But in a case of contradiction where the num- 
bers are equal, the assertion of the respectable party must 
1)e received as evidence ; but where there is a vanation 
among respectable persons, the assertion of those who are 
most respectable must be received, that is, of those who are 
endued with a knowledge of revealed law, who shape their 
conduct accordingly, who have children, wealth, and vir- 
tuous qualities. 


* Mmu, 8 § 117, cited m the rivadatandava uni Smritkhandriod. 
t Ydjnyawalcya,c\ieAintheSmritidiandrkdaai Fyawduramyllcha. 



Of Witnessts. 

• 

33. Where respectable witnesses are few, and others are 
many, there also the assertion of the respectable party U to 
be received. This is inferrible from the ||xt : “ By consent 
of both parties, even one person of virtuous knowledge may 
be a witness* which demonstrates the great superiority of 
good qualities. 

34. But the formerjext," Of witnesses recorded and sum- 
moned by a litigant party, should one utter a contradiction, 
all are rendered incompetent by that contradiction,” relates 
to a case where there is no distinction to be made [among 
the witnesses] by reason of their bemg all equal. 

35. Next IS propounded on what depositions of the wit- 
nesses, success, and on what defeat, depends. “ He will be 
successful whose witnesses depose to the truth of his state- 
ment. But the defeat will certainly be his whose witnesses 
depose contrariwisef.” That party will be successful whose 
witnesses depose to the truth of his statement, describing 
the subject matter, its quality and quantity, and saying, We 
know this to be true. But that party whose witnesses de- 
pose contrariwise, in opposition to his statement; saying, We 
know this to be false, his will certainly or assuredly be the 
deleat. 

36. But where from a want of recollection of the subject 
of the claim, the witnesses do not depose either affirmatively 
or negatively, there the decision must depend on other cvi- 


• Vide sttpro, i 10. 

t Vivadatundatta and Smitidtandriei, 
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dence ; witnesses should not be repeatedly questioned by the 
king. That assertion which is unpremeditated should be 
received ; as has been declared : “ That assertion which is 
unpremeditated and blameless should be received ; and hav- 
ing been made, the witnesses should not be perpetually ques- 
tioned by the king*.” 

37. An exception is next propounded to the rule : “ But 
the defeat will certainly be his whose witnesses depose con- 
trariwise (§ 35) ” “ Evidence having even been given by wit- 
nesses, if others who are more respectable, or double in 
point of number, contradict them, the first deponents will 
become falsifiedf ” Eudence having been given by witnes- 
ses of the first-mentioned description, de.signedly contrary 
to the subject matter of the claim, if others who are more 
respectable than the former, or double in point of number, 
contradict them, and depose conformably to the claim, then 
the loimer witnesses become falsified or perjuied. 

38. It may be objected, that this is not consistent ; 
because by going intoother proof, after depositions made by 
witnesses agreed to tor the establishing the truth by the par- 
ties, the assessors, and the chief of the assembly, there would 
be the danger of infiinteness, and because it opposes the fol- 
lowing text of Nareda: “ But after the suit is decided, evi- 
dence IS fruitless, whether written or oral, if not in the first 
instance declared; as the efficacy of rain becomes useless 
after the crtips are ripe, so evidence in decided cases is 


• Nareda, cited in the Vivddatandava. 
t Ydjnyamkya, cited in the Vtvddataiidava and SmritUMndrka. 



Of Wttmssts, 255 

equally unprofitable*.” To this objection it is replied ; If a 
claimant, in the course of the investigation, not relying upon 
as evidence the testimony of those witnesses with whose 
faults he was not cognizant, from their being on Ins own 
side, should, from their testimony being adverse to his claim, 
take exception to such witnes.ses, what is there to -prevent 
recourse being had to other proof ? 

39 “Of him whose organ is defective, and where there is Credibility 

must bffnq 111 r. 

afallacy, that is nut true knowledge.” In the same manner, cd mco, Hrtt-r 

the qiiestiou of 

as in the case of an eje or other organ, though its defect may ci m potency 

liHH been di8* 

not have been proved, J et by reason of there being no cer- iio«od of. 
tain evidence ol the knowledge created by it, from its placing 
the object in a false light, defect may be inlerred. The same 
reasoning applies here. Moreover, a scrutiny into the testi- 
mony ol witnesses, as well as a scrutiny into [the character 
of] the witiies.ses, has been propounded : “ Let him [the 

king], together with las assessors, scrutinize the testimony 
of witnesses.” It has also been propounded by Catyayana: 

“ When the means of proof have been strictly examined, 
then the testimony must be sci utinized, and he who has 
been tried by a scrutiny into las testimony is termed scruti- 
nized as to the subject inatterf.” This is the rule. The term 
kriya, or proof, signifies the witnesses. When these have 
been examined by the rule, “ A friend, one interested in 
the subject matter,” &c. then their testimony must be scru- 
tinized, and the scrutiny into the testimony is for the pur- 
pose of estabbshing the truth of the matter alleged, as ap- 


* Fivddatandava. 


t Ibid. 
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pears from the text : “ Allegations are established by truth.” 
When the proof has b^en thus scrutinized, and by the scru- 
tiny also of testimony the subject matter alleged has been 
scrutinized, be (the nritness) is termed scrutinized in such 
case. This is the rule, or the established practice of those 
acquainted with judicial matters. [So likewise] where there 
is no defect of organ, preventive of knowledge, the object 
appears in its true light. 

41. Should it be objected, that the claimant cannot have 
recourse to other means of proof passing over the proof ad- 
duced by liimself, it is answered, that this is no objection. 
“ Having departed from strong eviderce, he who relies on 
weak evidence cannot recur to the fos mer means of proof, 
after the decision has been given against hiin'^.” From this 
text of Catydyana, prohibiting recourse to other means of 
proof after judgment, it is indicated, that recourse may be 
had to other means of proof prior to judgment ; also from 
the following text of Ndreda : “ But after the suit is decid- 
ed, evidence is fruitless;” by which it appears, that recourse 
to other evidence is forbidden only at a time subsequent to 
.the judgment, and not before also. Therefore, evidence hav- 
ing been given by witnesses, recourse may be had to other 
means of proof by one not content. This is the rule. 

42. This being the rule, if persons originally indicated, 
but not then at hand, more respectable than or double 
the number of those whose evidence has been taken, 
be forthcoming, the proof must be made to depend 


Faricshatat«a,Sic. 
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on those witnesses ; this appears from the text of Ndreda : 

“ But after the suit is decided, evidence is fruitless, whe- 
ther written or oral, if not in the first instance declared.” In 
default of those originally indicated, witnesses not indi- 
cated should be resorted to, not a divine test ; from the text, 

“ A wise man will reject the evidence of a divine test, if wit- 
nesses are procurable but if witnesses are not procurable, 
recourse must be had to divine test, and after this stage no 
other means of proof can be sought for by a non-content 
claimant, because there is no rule to that effect. Therefore 
the proceeding must be here finally determined. 

44. But where a defendant takes exception to his wit- a defendant 
nesses, being not content with the testimony given by them, tTnt'wi'th 

as operating adversely to his interests ; in such a case, as not^roKort to"* 
the liberty of adducing other means of proof has not been 
extended to a defendant, the purgation of the witnesses must 
be affected by a delay of seven days for the appearance of 
calamity inflicted by God or the king. And if the excep- 
tion be established, the witnesses are to be made to pay the 
debt which was the subject of the action, and are to be amer- 
ced according to their abilities. But if the exception be not 
established, the defendant must rest content. 

45. As Menu has declared : “ TJie witness who has given Text of Me* 

nu cited* 

evidence, and to whom, within seven days after, a miafor^ 
tune happens from disease, fire, or the death of a kinsman*, 
shall be condemned to pay the debt and a fine.” This rule 
respecting the case of a non-content defendant must be un- 


* Menu, 9 . § 108 . 


L 
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derstood as being an exception to the general rule, * He 
will be successfuf whose witnesses depose to the truth of 
bis statement,” &c. 


Erroneoas 
construction 
noticed and 
related. 


46. Some have interpreted the rule, “ Evidence having 
even been given by witnesses,” &c. to signify, that the wit- 
nesses adduced by the claimant having deposed in favour 
of the claim, if the defendant produce other witnesses more 
respectable, or double in point of number, to depose contra- 
riwise, then the witnesses of the original claimant will be- 
come falsified. But this is erroneous, because the produc- 
tion of evidence on the part of the defendant is [m the first 
instance] inadmissible. He is calle ^ the claimant who af- 
firms the matter to be proved. His adversary, who denies 
it, is termed the defendant. Moreover, tbe'^ proof of a nega- 
tive is dependant on the establishment of an affirmative, and 
the establishment of an affirmative is not dependant on the 
proof of a negative. Therefore the proofofthe affirmative only 
is proper, the nature of a negative not admitting of its being 
established by witnesses or other evidence ; and it is conse- 
quently right, therefore, that the claimant only should ad- 
duce proof. Moreover, the mode of proceeding is invari- 
ably propounded with reference to the nature of the reply, 
according to tlie following texts. “ When a special plea 
and former judgment are pleaded, the defendant shall adduce 
the proof ; in a total denial, the plaintiff. In a confession 


• " The sixth genei al rule is : In every issue the affirmative is to be 
proved. A negative caiinot regularly be proved, and, therefore, it is 
sufficient to deny what is affiimed until it be proved; hut when the af- 
firmative is proved, the other side may contest it with opposite proofs." 
•.-Introduction to Morgan's Essay on the Law of Evidence, p. 39. 
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there is no issue.” In one suit, the proof cannot rest on both 
parties. Therefore the construction, thift “ if the defendant 
produce other witnesses more respectable, or doable in point 
of number, to depose contrariwise,” &c. is inadmissible. 

47. But the opinion [is not correct], that this has been pro- Anethermn. 
pounded with reference to the following text, “ In the case of 
tw'o claimants in the same matter, both having witnesses, tlie 
witnesses of the first claimant must be received;” that 
is to say, the witnesses of him who made the first repre- 
sentation are to be received ; that this rule indicates whose 
witnesses should be received in the case of two affirmative 
claimants to the same property, by right ofinheritance, with- 
out any ascertainable priority or posteriority as to the time 
of the acquisition, and that the rule, * Evidence having even 
been given,” &c. is an exception to it | that thusthe witnes- 
ses of pnor and posterior claimants being equal in point of 
number and quality, the witnesses of the prior claimant must 
be interrogated ; but that his adversary’s witnesses are to 
be interrogated where the witnesses of the posterior clai- 
mant are greater in point of respectability or double in point 
of number; that there is not proof of a negative, as both 
parties assert an affirmative*; and the case being uncon- 
nected with the four descriptions of answer, the settled rules 
of pleading do not apply to ti|| example cited ; and, that it 
is equally allowable to assign two means of proof to both 
parties, as two means of proof to one party in the same 
cause. In all this reasoning the holy preceptor does not ac- 


* “ For this is not properly the proof of a negative, but the proof of 
some position totally inconsistent with what is affirmed.'’— .Ibid. 

LL 2 
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qttiesce, as it is not inferrible from the use of the term “mn,” 
nor from the context, nor from the subject matter. Further 
discussion is needless. 

Penalty of 48. False ’(vitnesses have already been treated of : their 
ittiae wHuesses. punishment is next declared. “ Suborners, and witnesses 
guilty of falsehood, should be severally punished in a penalty 
doable that of the suit ; and a Brahmin should be banished'*.’' 
He who by means of a gift of money or otherwise, induces 
witnesses to depose falsely, is a suborner : he, and they, who 
falsely depose accordingly, are to be severally or individu- 
ally punished in a penalty double that of the suit, that is to 
say, in a penalty double that which is O'" arded on the loss of 
the suit respectively, and a Brahmin is to be banished, that is 
to say, expelled from the country, but not [otherwise] pumshed. 

Spocial nilw 49. This must be understood as having special relation 
to a case, V'here the operation of avarice or other passion 
has not been ascertained, and not habitual. Menu has de- 
clared the punishment, when the motive of avarice or other 
passion has been ascertained, and habitual : “ If he speak 
falsely through covetdhsness, he shall be fined a thousand pa- 
no^ ; if through distraction of mind, two hundred and fifty, 
or the lowest amercement ; if through terror, two mean 
amercements ; if through fri|^nd8bip, four times the lowest ; 
if through lust, ten times the lowest amercement ; if through 
wrath, three times the next, or middlemost; if through igno- 
rance, two hundred complete ; if through inattention, a hun- 
dred onlyf. 

• Y^nyaiodkya, cited in the Ftvddalaftdava and Smtilidandncd. 
t Menu, 8. §§ ISO, ISl, cited in the above authontiee. 
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66. Covetmsnesa, dUtr<Ktion cfmind,^’ E*pian»iion 

’ f j ^ * of the term* m 

turbed state of the intellect; terror, k^x',*friend»hvp, Mces- *•>« te*t»of 
sive partiality; /ust, extreme desire of female enjoyment; 
tvratA, anger ; ignorance, defective knowledge; inattention, 
indifference as to information. By the numerals one thou- 
sand, Bui. IS always to be understood ponoa, or copper pice. 

61. A just king will punish the three inferior tribes giving Puniahmmt 

of the three in^ 

false evidence, having amerced them ; but he will banish a fenor tnbeii for 

ri'|)t‘Hte(l por« 

Brahmin. This relates to a case of repetition, as is denoted jury, 
by the nse of the present participle (koorvan). Having 
amerced the tribes, Cshetryas and the rest, with the 6ne.s 
above specified, he will punish them by stripes, &c. because 
the term prubas,ini\ie ordinary acceptation, signifies corpo- 
ral punishment, and the subject has relation to the ethical 
code. Corporal punishment includes cutting off the lips, am- 
putation of the tongue, and deprivation of life ; and this must 
be understood as being proper to be inflicted with reference 
to the nature of the false evidence. 

62. But having amerced a Brahmin, he will banish him : P«ni«hment 

of the priestly 

that is to say, he will expel him from the country, or denude ‘'■'►•e ‘he 

same offeiUce. 

him, as the meaning of the term bibasyet may signify the strip- 
ping off the clothes. By giving the causal affix, the pe- 
nultimate syllable is rejected,^s in the case of a derivative 
formed from a crude noun with the affix ishtha*. More- 
over, the term vasa, residence, signifies a house, or 
place of habitation ; and the term bibasyet may therefore 

* An explanation of this sentence would involve a grammatical dis- 
quisition of some length. It displays an ingenious effort to save the 
Brahminical tribe, if not toiUm verbit, at least totidm Uteris, 
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mean, that be should unhouse him. The award of the fine for 
each descnptioQ of motive must be given against a Brahmin 
with special reference to its being avarice or other motive, 
and in a case of nonrepetition ; but in a case of repetition, a 
pecuniary fine and banishment also ; and here also with rela* 
tion to the tribe, the subject matter, and the quality [of the 
parties], &c. the term disarm must be interpreted as signify- 
ing denudation, destruction of dwelling, or banishment from 
the country. In a case of false evidence, where there is no 
proof of avarice or other motive, where there has been no 
repetition of the ofience, and where the subject matter is in- 
considerable, a pecuniary fine roust be awarded against a 
Brahmin similar to that prescribed for tie military and other 
tribes ; but where the subject matter is considerable, expul- 
sion from the country also ; and the text of Menu is applicable 
to the case of all [the tribes], where [the perjury] is habitual. 


Brahmin 
may he hiied, 
but on no ar« 
count (‘orporal- 
iy punibhed. 


53. It should not be urged, that a Brahmin is exempted 
from a pecuniary fine, because it would follow, (as corporal 
punishment is prohibited,) that in the case of a trivial fault, it 
would be requisite to punish him by denudation, destruction 
of dwelling, branding, or expulsion, or else (as the only alter- 
native) to exempt him from punishment altogether. It also 
appears justifiable from the texts : “ To the four tribes, not 
performing expiation, he should ai^udge the lawful penalty, 
corporal and pecuniary*.” “ A Brahmin must be amerced 
a thousand, who approaches by force the secluded females 
of the regenerate tribesf.” As to the text of Sancha, 


* 'Fivddatandava, 

t Ibid. 
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"Of the three tribes, privation of substance aad de«th are 
modes of punishment ; but expulsion and branding are pre- 
scribed for the priestly order* * * .” Here the term privatiod of 
substance extends to confiscation of the whole propertjr, 
from its being placed in juxtaposition with the term deaUi ; 
as appears also from the following text, in which death and 
privation of substance are cited together : “ Corporal punish- 
ment includes imprisonment, and even life ; and a pecuniary 
fine of punas, &c. may extend to the whole property, from its 
being placed is juxtaposition with the term death.” But the 
text, " He shall expel him from the country, leaving bis pro- 
perty wholly untouched,” relates to an oflence of the lowest 
degree, and not to oiTences in general. Moreover, corporal 
punishment must never be inflicted on a Brahmin. Menu, 
having propounded generally, " Never shall the king slay a 
Brahmin, though practising all possible crimes,” proceeds : 

" No greater crime is known on earth than slaying a Brah- 
min : and the king therefore roust not even form in his mind 
an idea of killing a priestf 

64. Moreover, the text, " He who having been called on Penalty for 
for testimony, being influenced by his passions, conceals Seu^**** 
from others, should be punished eight fold, and, if a Brah- 
min, should sufler bauishment^.” The meaning is. He who 
having accepted the ofiice of a witness, and being called on 
for his evidence together with the other witnesses, being in- 
fluenced by his passions, his mind being under the impulse of 
anger or the other passions, at the time of speaking, conceals 


• Ihid. 

t Ibid. Menu, 8. § 380, first stanza, and 381. 

X Ytynyawalejia, cited in the Finadatandam. 
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Contrftdic* 
tion pimisha- 

tie. 


Tampering; 
with witnesbei 
piohibited. 


Standing 
mute and depo- 
|kmg falsely, en- 
joined m /fluo- 


his evidence from the rest of the witnesses, saying, ^ I am not 
a witness in this case/ should be amerced in eight times tl»e 
amount awarded on the loss of the claim ; and if a Brahmin, 
and unable to pay a fine equal to eight times the amount, he 
should suffer banishment: and the term bibasuniy or banish- 
ment, may be here interpreted denudation, destruction of 
house and home, or banishment from the country, according 
to the circumstances of the case. But if persons of other 
tribes are unable to pay eight times the amount, they must 
be made to work at their several avocations, strictly con- 
fined, or sent to prison. The provisions of a former text 
also must here be attended to : When all the witnesses con- 
ceal, they are equally culpable. 

65. But when, after giving their testimony, they after- 
wards contradict it, they must be punished with reference 
to the quality [of the parties], &c. as Catynyana has de- 
clared : “ Persons having spoken, afterwards contradicting, 
should be amerced as prevaricators^/' 

66. Witnesses cited by one party should not be secretly 
approached by the other, as Ndreda has declared : “ He 
shall not secretly approach a witness summoned by another ; 
neither should he cause him to differ with another * a person 
so practising loses his suitf.” 

57. Standing mute, and deposing falsely, have been ge- 
nerally prohibited on tlie part of witnesses. To this he pro- 


* Fivddatandava. 
t SmrUidiandncd. 
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pounds an evceptioa ; ** A man maf speikk falaely, i6 a c48e 
involving death to any of the tribes*.". WhA*6 it is prbfish 
ble that by speaking truth, death may happen to a Siidf'at 
a Vaupa, a Cshetrya, or a Brahmin, there a witness ina$’ 
speak falsely : he should not speak truth. Therefore, by 
the prohibition of speaking truth, standing mute, and depos- 
ing falsely, on the part of witnesses, which were formerly 

♦ 

piohibited, are now enjoined. Where, in an accusation sup- 
ported by circumstantial or other Evidence, if, by speaking 
truth, death will ensue to any of the four tribes, and by 
speaking falsely death will not ensue to any one, in that case 
falseliood is enjoined. But where by speaking truth, death 
will ensue to either the complainant or the defendant, and by 
falsehood also death will ensue to one or other party, there 
silenre is enjoined, should the king consent. But should the 
king by uo means admit of silence, the evidence should be 
nulhiied by contradiction; and if that cannot be effected, the 
truth must be stated : because, by speaking falsely, there^will 
he the double ofleuce of the homicide of one of the tribes, 
superadded to that of falsehood , but by speaking truth, there 
will only remain the offence of the homicide of one of the 
classes, 

58 In this case, expiation must be performed according 
to law Lest it should be supposed* that, m such case, stand- 
ing mute and speaking falsely being enjoined by law, there 
is no offence, the text has been propounded . “ A Saraswa- 
tee oblation must be presented by regenerate men for the 


Expiation 
to be performed 
in such cttiieA* 


• Ydjnyawakya, cited m the Fimiktandava and Smrittchandrtcd, 

M M 
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sake of purification from the ofi’ence* ” For the sake of pu- 
rification, that is, for .the sake of removing the offence caus- 
ed by standing mute or speaking falsely, a Saraawalee ob- 
lation must be severally presented by regenerate men. Be- 
longing to the goddess Suraswatee, therefore called Saras- 
watee. The term Churoo signifies an oblation consisting of 
sound warm boiled rice. 


Obligation no> 
ticed. 


And repLed to. 


In thin instance 
the gruMT ot- 
fence i* remov- 
ed, though the 
itl ghter one re- 
maiiiB. 


59. The meaning is, that speaking falsely and standing 
mute, before prohibited, are here authorized. But the text, 
“ That man is criminal, who either says nothing, or says what is 
false and unjust f,” relates to general falsehood or silence, and 
this is the exjiiation for transgressing that prohibition. It should 
not be supposed that the authority in th lext i.s inconsistent, 
and argued that although* standing mute and speaking false- 
ly have been authorized, jet that the offence arising out of 
a transgression of the general prohibition remains the same ; 
because standing mute and .speaking falsely is a graver of- 
fence on the part of witnesses, but falsehood and silence ge- 
nerally is a slighter offence. Therefore the text granting 
the authority is pertinent. Although in other instances the 
removal of the graver offence occasions the removal of its 
concomitant slighter offence, yet in this instance, from the 
expression of the authority and the injunction of the expiation, 
the graver offence is removed, and its concomitant offence, 
though slighter, is not removed. This is to be understood. 


* Vijnyamlcya, cited in the Vtvddatcmdatm and Smrilifhandrkd. 


t Lott stanza of a text of Menu, 8. § 13. 
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60. The authority tospeakfalselymustaUobeunderfltood 
as extending to travellers and others in [answering] general 
questions, in cases where the lives of any of the tribes are in 
danger: nor is there any expiation in such case, from there Expiation not 
being fto express prohibition. No penalty shall attach to 
witnesses or others on the truth of the story appearing by '^‘*"***®*’ 
another cause and at another time: this also is inferrible 
from the text. The chapter on witnesses is here concluded. 


mm3 




CHAPTER VII. 


OF WRITTEN PROOF. 


Section 1. 

1. Having treated of possession and witnesses, written 
proof is next propounded ; but a writing is of two descrip- 
tions, public and private. The nature of a public writing 
has already been explained ; a private writing is now treated 
of : this is of two descriptions, — prepared by the party him- 
self, and prepared by others. That which is prepared by 
the party himself requires no witnesses : that which is pre- 
pared by others requires witnesses. The mode of proving 
these two depends on local and peculiar usages, as Nareda 
has declared : “ Written evidence is declared to be of two 
sorts ; Me fir^t, in the handwriting of the party himself, which 
need not have subscribing witnesses ; and the second, in tliat 
of another person, which ought to be attested: the validity 
of both depends on the usage established in the country f.” 

2. Next is propounded the rule regarding a writing pre- 
pared by others : “ When any matter is mutually agreed 


Oeneral do* 
anition of writ* 
teu proof. 


Rule regpect- 
in(;( an inittru- 
meiit prepared 
by others. 


rivddaeandaoa, SmrxUchanMci, and VyavnAdramayUc'ha. 
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A contract 
m&v Inridiiifi; 
'Witnoiit a wri* 
ting. 


ing marks to be 
inoerteU lu a 
writing. 


upon voluntarily, a writing must be drawn out with respect 
to it, with the insertion [of the name] of the obligor, and duly 
attested^. ^ When any agreement is voluntarily entered into, 
or stipulation made mutually between the creditor and debtor, 
whether relating to gold or other valuables, then a writing 
must be executed, fixing the period of payment and the monthly 
rate of interest, for the purpose of establishing the fact on 
the expiration of such period ; and it must be attested by 
witnesses of the description already mentioned. “ With the 

insertion of the obligor,” — in which the obligor is men- 

* 

tinned, oi^in which the name of the obligor is mentioned in 
writing. 

$ 

3. Or else witnesses of the description before mentioned 
may be employed, as appears from the following text of the 
Smriti : “ For the puri>ose of proving any act done by the 
partj transacting it, witnesses may be relied upon in judicial 
proceedings. The act of a party may be good without a 
writing-f.” 

4. Moreover, “ The year, month, fortnight, day, name, 
tribe, family, scholastic title, the names of the parties* fa- 
thers, &c. must be specified J.” Tht^year^ — twelvemonth. 
The month , — as Cheyt and the like. The fortnight , — the 
light or dark half of the month. The rfay,— the first or other 
day of the moon's age. The name , — the name of the creditor 
and of the debtor. The tribe , — Brahmiiiical or other. The 

* Ydjttyawaicya, cited in the above authorities. 

t Vtoudatandeva. 

I Yajnyawalrya, cited in the Snuritriohandricd and Vycccah&raxnajfi^ 
c*Aa, but unoertaia in the Viv&iaUindata* 
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family , — descended from Vaxhistha or other stock : with 
these, that is to say, with the year, &c. it must he distin- 
guished ; also with the scholastic, titles, as the title of Buho^ 
brichha or Kutha,, assigned as the mark of distinction for 
reading a portion of the Vedas. The names of the parties’ 
fathers , — that is, the names of the fathers of the creditor 
and debtor. By the term * &c,’’ is intended the nature 
of the subject matter, the occupation [of the parties]. The 
meaning, connected with what went before*, is, that the 
writing should be distinguisfied by these characteristics. 

s 

*»<■ 

5. An agreement having been executed, the debtor should 
sign ln|^ name with his own hand, and should add, ^ what is 
above written is agreed to by me the son of such a one.” A 
matter having been stipulated between the creditor and deb- 
tor, and the agreement having been determined and executed, 
the debtor, that is to say, the obligor, should subscribe bis 
name with his own hand and should moreover add or insert 
in the instrument, that what is above written is agreed to or 
approved by him the son of such a one. ^ 

6. ^ The witnesses also, being equal, should write with 
their own bands, specifying the names of their fathers, * I, 
being such a one, am witness to this matterf * ” Those per- 
sons who are specified in the instrument as being witnesses 
should each, having specified his own and his father’s name, 
individually write with his own hand, that he, such a one, 
Devadutta or the like, is a witness in the matter in question. 


* Alluding to the text cited in verse 2. 
t Viv&diUandava. 


The olligof 
should sub- 
scril^e the writ* 
ing. 


The witness- 
es also should 
subscribe. 
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Of a writ- 
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the party bini- 
self. 
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Being equal, signifies equality in point of number and quali- 
fications. 

7. If tlie debtor or the witnesses be ignorant of the art of 
writing, then the debtor and each of the witnesses by means 
of others, in presence of all the witnesses, must cause to be 
written their assent, as N&reda has declared : “ That deb- 
tor who IS ignorant of the art of writing, shall cause to be 
written his assent ; or if the witness is ignorant, by means of 
another witness, in presence of all the witnesses'^.” More- 
over . " scribe must enter this : being solicited by both 
parties, by me the son of such a one, this has been writtenf.” 
The scribe, being solicited by both parties, that is to jay, by 
the obligor and obligee, should write a the foot of the instru- 
ment : By me Devadutta, or other name, the son of Viskna- 
mitra, or other name, the above has been written. 

A writing prepared by the party himself is now treated 
of. “ But every document, which is in the handwriting of 
the party himself, is considered as sufficient evidence even 
without witnesses, unless obtained by force or fraud 
That instrument which has been executed by the obligor, 
with his own hand, has been declared by Menu and other 
sages to constitute proof without witnesses, provided it were 


^ FieiiiatandatMi. 

+ Yijnyawakya, cited in the Vitiidatandam, Smrittchandnei, and 
Vyavahiramayacka 

J Yajnyawakya, cited in the FtvddaUuingdmava, Ftvadatandava, 
Sntfitiekandrici, and Fyavahdramay&c’ha. 
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not obtained by means of force andlosion*. By /ore*,— vio- 
lence. By lesion, — that which is ejected under the inftomico 
of fraud, avarice, anger, fear, intoxication. &c. — provided it 
was not obtained by these means. Ndrida also has de- 
clared : “ That writing is not proof, which is executed by a 
person .intoxicated, by one under duress, by a female^ by a 
minor, and that which is effected by force, and by intimida- 
tion, and lesionf 

li 

ff. And a writing executed by the iwrty bhupielf, or by 
means of another, should specify whether it is ii||$mpnnmd 
or iinarcompanied by a pledge, should be drawn out accor- 
ding to|ieciiliar local usages, and should not be defii lent with 
re.spect to the import and language. This is all that is re- 
quisite. It is not necessary that ita conditions should be 
expressed in clas.sica1 or provincial laiiguage; as Ndreda 
has said ; “ That which is not advcr.se to peculiar local 
usages, and declaratory of the nature of the transaction of a 
pledge. That instrument is termed proof, which is connect- 
ed m import and language^ ” Transaction signifies mak- 
ing ; the transaction of a pledge, the making a pledge : its 
nature, whether a simple deposit, or usufructuary, or for a 
specified period. Declaratory , — making manifest. Such 


• Compulsum by illeg.il distraint of liberty, or by intimulution of 
threats and penance of bodily harm, is dnres-s. It vitiates a cuntiact 
or obligation extorted by its means, — Colubrooke on Obligations and 
Contracts, Part I. p. 23.5. Lesion, presumptno of irnpiwiti on or op- 
pression, is a ground of rescinding any contract, executory or executed. 
— Ibid. p. 234. 

t V(vad(Uandava, but Hareeta cited m the SmrthchandHcd. 

Vwadatandava and Smritidmutrki. 

N N 
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A bonded 
de)>t claimaldc 
from the son 
nnd ft^HTidson 
of the (»bhgor. 


Ob)ertion 

answered. 


is the meaning of tlic terms : declaratory of the natare of the 
transaction of a pledge. CotmecUd in import and language : 
the import and the language — the terms in which these are 
preserved in due order. By this is meant “ connected m 
import and language"^.” Such a writing is proof. Here 
it is not requisite, as in the case of a public and royal jnstru- 
inent, that it should be expressed in classical language. 

10. In treating of the in.strument, it may be mentioned, 

that the debt specified therein should be discharged by three 
persons : debt specified in writing must be paid by three 

persons alonef as in the case of a debt contracted in tlie 
presence of witnesses, it must be paid by three persons, so 
in the case of a bonded debt, it ni ist be paid by the obligor, 
his son, and grandson, but not by the fourth in descent, or 
those after him. This is ordained. 

11. Should it be objected, that a text has already declar- 
ed universally: By sons and grandsons, a debt must be 
dischargedj,^ by which it is already provided, that a debt 
must be paid by three persons, it is admitted: but the above 
text has bemi propounded to preclude the supposition, that 
in the case of bonded debts, there is, in another text, any 
exception to the precept. Thus, having treated of the nature 
of a bond, it has been declared by Catydyana : “ Sucli con- 
tracted by the ancestors must be discharged after the lapse 


* It 18 not practicable to render a faithful translation of the original 
in this place, the disquisition being intended to exemplify the rule for 
forming the Sanscrit compound designated Buhobrihi, 

t Catydyana, cited in the Fwadatandaw* 

;}: Hatndcara. 
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of time* * * § ." Suck alludes to the bonded debts* The debts 

ot tlie ancestors must be discharged by their representatives, 

even thoui;halong time may have elapsed. Here by the ThetexthaR 

. been rectied to 

use of the plural number " ancestors,” and the mention of the exonerate the 

fourth in ds« 

lapse of time, it might be inferred that the debts must be loent. 
discharged by the fourth in deacent, and those after them. 

Moreover, the text of Hareeta, “ He trill obtain payment 
who holds a bondf." Here also it might be inferred, from 
the general mention respecting the payment of the debt to 
any person holding a bond, that by the fourth in dlescent, 
and those after them, payment should be made. 00 ob\ iate 
.such a supposition, the above text has been properly recited. 

Tlie two last-mentioned texts must be reconciled to the in- 
junction of Yogeeskwara. 


4 

12 He states an exception : “ A pledge may be enjoyed Cme in 

. which the 

until the debt is repaidj.” This text has been recited, lest fimrthtttid 

. , otherM m 

it should be supposed, from the number being limited to three, may ad- 
that III the case of a bonded debt accompanied by a pledge, he 
who is exempt from the payment is also not entitled to re- 
deem the pledge ; and it implies, that until the debt is dis- 
charged by the fourth or fifth in descent, the pledge may be 
enjoyed • it follows, that the fourth, or those after him in de- 
scent, are entitled to almost a debt accompanied by a pledge. 

Sliould It be objected, that this* exception is superfluous, 
from the occurrence of a former text, “ An usufructuary pledge^ 


* Vivadiiiandava. 

t VcGramitrodoya, 

J Catydyam, cited in the Vivadatandava* 

§ Cited m the chapter on pledges. 

N >^2 
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is not forfeited*,” it is replied, that were it not for this ex- 
ception, that text might be considered to extend to three 
persons only. All tins is irrefragable. 

13. Having disposed of incidental topics, the original 
subject is now reverted to. “ An instrument being in ano- 
ther country, or badly written, or destroyed, or efiaced, or 
stolen, or torn, or burnt, or divided, he shall cause another 
to be executedf.” By this text it is directed, that he shall 
execute another when the original instrument is insufficient 
to prove the transaction ; and its insuiBciency to prove the 
transaction consists, as declared, in its being in another 
country, or in its being badly written, &c. Badly written, 
signifies, when the writing is bad, ii consequence of the words 
or characters being written in a corrupt, equivocal, or unin- 
telligible manner. Destroyed, — by lapse of time. Effadd , — 
in consequence of the ink having become pale, or by other 
mean.s, when the writing is rubbed out. Stolen, — by thieves 
or others, Torn. — pulled to pieces. Burnt, — by fire. Di- 
vided, — split into two; and this holds good by the consent 
of the plaintiff and defendant. 

14 “ But if they disagree, and the instrument be in a 

country remote from the scene of litigation, a period of time 
calculated ith reference to the distance must be allowed for 
its production : or if the instrument be in a distant country, 
or destroyed, the case may bo decided by having recourse to 
witnesses, as Ndreda has declared: “ In the case of an in- 


* A part of the last stanza of the above text, 
f Yiijnijawakya, cited in the Smritkhandnei, but Catyiyana in the 
Vivadataudava. * 
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strument being deposited in another country, or destroyed, 
or badly written, or stolen. Should it be in existence, time 
7nust be allowed: should it not be in existence, ocu|ar evi> 
dence must be resorted to* * * § .” A period of time must be allowed 
for the purpose of producing an instrument which is in ano> 
ther country, in existence, and forthcoming. But should it nut 
be in existence, and not forthcoming, the case must be de- 
cided by having recourse to the ocular evidence of such wit-^ 
uesses as have formerly seen it. But where tliere are no 
.such witnesses, the decision must be according to a divine 
te.‘<t ; us appears from the text, " Recourse must be had to a 
divine test, in a case where thereisno writing or witnessesf.” 

15. And this relates to a private document; the same niiatifiMrm. 
rule is applicable to an official document, but there is this 
distinction : “ In all cases, tliat is termed an official docu- 
ment, which is signed with the king’s hand, and sealed with 

his seal in witness thereof 

16. Another species of official document has been de- of» favour- 
fined by Vriddha Vasistha: “ That is termed a decree, 

which comprises the matter adduced to be proved, the an- 
swer, the pleadings, and the decision, sealed with the royal 
seal, and signed by the chief judge and others. The sub- 
ject matter being proved, he shall give the decree to the 


* Fivddatandava and Fi/avahdramayiie’ha. 

t Vmudatandava, but Catyiyana cited in the Vyavdharavuafijdha. 

I Vamtha, cited in the Vivadatandava, but Ndreda in the Smrittdian^ 
drteil. 

§ Vtvadatandava and Smritichandried. 
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hands, that they, being sons of such and such persons, ap< 
prove the judgment ; from the following text of Menu ; 
* Those assessors who are there present, conversant in the 
holy texts, shall give their signature under their own hands, 
according to the rule for writings’.” The case is not dives- 
ted of embarrassment, unless all the ^assessors are unani- 
mous, as Ndreda has declared : “ Wliere all the assessors 
jire unanimous in opinion that [such a decision] is right, the 
case IS divested of embarrassment , otherwise, it remains 
eniburrassed+.” This applies to a suit consisting of four 
divisions, from the text : " That which establishes the 

tiling to be proved, which consists of four divisions, and 
which bears the royal seal, is teraied a de-ree prol” 

01 nn ui/b- 17, where there is a loss [of the suit], “ as in the 
five cases, One who contradicts, a prevaricator, one who 
does not attend, one who stands mute, and one who being 
summoned absconds^;’’ in such cases tliere is not a lavou- 
rable decree, but a decree contra This is [awarded] 
for the purpose of adjudging amercement at a future penod|l. 


• Cited ns the text of Catyayana in the Veeramitrodaya and Smri^ 
tichandricd^ 

+ Vtvddatandava. 

Vivadatand<kva, but cited as the text of Vrikaapati in the SmriH^ 
chaitdricd* * * § 

§ Vivadatandava^ 

II It iftas before laid down in Chap, ii Sec. 1 §§ 8, that one who is 
nonsuited is to be fined , but he does not therefore forfeit all claim 
to the subject mutter, and thete\t here merely means that a judgment 
of nonsuit is to be recorded, with the view of amercing the party in 
default 
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But a decree pro is for the purpose of establishing a plea of 
former judgment. This is the di'tinction. 

18. He next treats of the means of clearine up doubt Mxieof 

cle«rm(f up 

from a document. “ In a disputed case, the document must doubt from a 
be proved by the handwriting of the party or the likcj, by cummu. 
rea.sonable inference, by evidence of the contract which the 
instrument records, by a peculiar mark, by connexion 
and dealings of the party, by the contents of tlie document, 
or by pterions recourse to measures for recovery*.” The 
ascertainment of the fact, whether a document is genuine or 
fabricated, may be by those who wrote it. The meaning is, 
that a document may be proved by means of another docu- 
ment written by the same person, and if the writing assimi- 
lates, this IS one method of [clearing up.] From the term 
" or the like” must be understood the comparison of the 
handwriting of the attesting witnesses and the scribe, by 
means of other documents. Reconcilement to means of pro- 
bability, is the meaning of tlie term “ reasonable in- 

» f 

ference reconcilement of the relation between the proper- 
ty, and the time, place, and persons, that at such a time, and 
in such a place, such a person is likely to have possessed 
so much property. This is what constitutes reasonable 
inference. By evidence, means, that of the attesting wit- 
nesses. By a peculiar mark, somi distinguishing mark, such 
as sri, &c. By connexion, — that is, the former relation of 
money transactions between the parties on account of mutual 


* Uncertain in the Fkadatandava, but rt^yawaleya cited in the 
Fivddabhangdmaoa, SmritiiAandrica, and Vyavaharamyto'ha. 
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winning party^.” The assessors also shall give it under their 
(confidence ; and by inierence is also implied the considera- 
tion as to the probability of the receipt of so much property 
from such a person. These are the means, and the import 
is, that by these means doubt attaching to a document may 
be cleared up. But where the doubt as to a writing cannot 
be cleared up, there recourse must be had to witnesses 
for the purpose of decision, as Caiy&yana has declared ; 
“ Where a document is impugned, the claimant must adduce 
the witnesses named therein*.” This text relates to a case 
wheie the witnesses are forthcoming. But where they are 
not forthcoming, the text of Hareeta applies: “ Having im- 
pugned d document, by .saying, This d'lcuinent was not exe- 
cuted by me, but has been labricati >i by him, the decision 
must be by divine testf 

19. In answer to the question, what is to be done alter the 
doubt has been cleared up, and pay luent caused to be made of 
the debt, if the debtor should not be able to discharge the 

V 

whole debt, he replies . “ The debtor, having paid by degrees, 
shall record [the payments] on the back of the document, and 
the creditor shall write with Ins own band the amount of the 
receipts J ” If the debtor is unable to discharge the whole 
amount of the debt, then, having paid by degrees, accord- 
ing to his ability, he shall record on the back of the original 
document, So much has been paid by me ; or the creditor 


* I'w&iaUmdam. 

t Ibid. 

} Ibid. 
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shall accoQut, on the back of the original document, for the 
sums realiaed or received J>y him, and record that so much 
has been repaid to him. In what manner? By a record of 
his own hand, or under hie own handwriting ; or the credi- 
tor should give to the debtor a written receipt for what has 
been repaid, drawn op in his own handwriting. 

20. He next proceeds to declare how the docnment should What l* ta be 

_ ^ ^ done after tha 

be disposed of^ the ivhole debt being diecbarged. * Having discharge of the 

^ .. dobtt 

discharged the whole debt,, he should tear up the writing, or 
cause another to be executed for acquittance*.* Having 
discharged the debt, whether by degrees or all at once, he 
sliould tear up the original writing. But if such writing be 
in an inaccessible country, or be destroyed, then, for acquit- 
tance or putting an end to the debtorsbip, the debtor should 
cause the creditor to execute another writing, and in like 
manner the creditor should give to the debtor a deed of ac- 
quittance. This is the meaning. He next declares what is Tbnw who 
to be done on the discharge of a debt attested by witnesses. 

“ The repayment of an attested debt should be attesfodf,*' 

One should repay an attested debt in the presence of its for- 
mer witnesses. Thus ends the chapter of docamentary evi- 
dence. 


* Yijnyamkya, cited in the Fh6d<aan4ma. 
t The last staasa of the above text. 


o o 




CHAPTER Vm. 


OF EVIDENCE BY DrriNE TEST. 


Section 1. 

1. The threefold description of human evidence, writ* 
ings, witnesses, and possession, have been propounded. Now 
being about to treat of divine test in its proper place, he 
states the general definition of a divine test in five texts, 
commencing with the text ; “ The balance, fire, water,” &c. 
He now declares, the divine tests, “ The balance, water, fire, 
poison, and sacred libation, are the divine tests for pur- 
gation*.” According to the sacred code, five ordeals, com- 
mencing with the balance, and ending with sacred libation, 
are to be administered for the purpose of purgation, or the 
removal of suspicion in a doubtful matter. 


2. But [should it be objected], tliat there are other or- 
deals, such as grains of rice, &o. as expressed in the text of 
Pitamaha, “ The balance, fire, water, poison, and sacred liba- 
tion, and grains of rice, are ordeals. Hot metal forms the 
seventh modef And how then can there be only those enu- 


* Y^nymealcj/a, cited in the FivddaiaTuiava and VymaMramay&c'ha, 
t Viv6datandavit. 
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merated 7 It is replied, that these are for heavy charges. 
The restrictive meaning is, that these are for heavy charges, 
and not otherwise. It is not meant that they are the only 
ordeals. He will hereafter describe the meaning of a heavy 
charge. But [should it be objected], that in trifling charges 
also, the sacred libation is made use of, from the text, “ In a 
trifling case, the sacred libation is to be administered it is 
admitted , but the enumeration of the sacred libation, together 
with the balance and the rest, is not intended to confine its use 
to heavy charges, but for the sake of including [its use] in a 
charge supported by a binding asseveration, otherwise it 
might be confined to the case of a presumptive charge, from 
the (ext, * He should administer; the ordeals of the balance and 
the rest to persons under a charge suppi ted by asseveration, 
but in cases of presumptive charge, grains of nee and sa- 
cred libation : in this there is no doubt*.” 

RciiIm, and 3. No distinction having been laid down between heavy 

the (iiher four . 

ineth<ids of or- charges, whether presumptive or supported by a binding as- 

cleal, to he used ... , i ■ i- 

iuourtemeuea. sovcration, ill tbe case of an accuser binding himself to abide 
by the award [in case of failure], he propounds an excep- 
tion : “711086,11)0 balance and therest,arefor a person accused, 
where the accuser binds himself to abide by the awardf .” 
The award [s the fourth division of the. suit, involving defeat 
or success : by it the penalty is ascertained. Abidmg by 
that, is abiding by the award, and he obtains the penalty an- 
nexed to such award. 


* Vw6dai(mdava. 

t yt^Hsamdeya, dted in the FymakiramayAc'ka. 
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4. " The claimant shall immediately reduce to writing 
tlie evidence of the thing to be proved’." This ride has been 
propounded relative to a claimant who maintains the affirm* 
ative of a proposition. He now pr^uuds an exception : 
“ By consent, either party nmy have recourse to it. Either 
may abide by Uie awardf By consent, that is, by the mu- 
tual agreement of the accuser and the accused, either tfaeac. 
cuser nr the accused may have recourse to ordeal, emd either 
the accuser or tlie accused may abide by or take on himself 
the award of corporal or pecuniary penalty. This is the mean- 
ing. An ordeal is not like human evidence, confined to an 
affirmative only; but it extends indiscriminately both to affir- 
matives and negatives. So that in the case of a total denial, 
or a special plea, or plea of formerjudgment, ordeal may be 
resorted to at the option either of the complainant or defen- 
dant. 

5. The ordeal of sacred libation may be resorted to in 
trifling charges, or heavy charges, or those wiiich are pre- 
sumptive, or those which are supported by a binding asseve- 
ration, indiscriminately. This has been said. But the ordeal of 
the balance, down to thatof poison, is only applicable to heavy 
charges, and those which are supported by a binding asse- 
veration. But an exception has been propounded to the rule, 
as far as regards binding asseverations : “Let bim act witb- 
outbinding himself to abide by the award, in the case of treason 
against the king, and of a grievous offence t-” Let him have 
recourse to the balance and other ordeals, without abiding by 

* Vvie tupra, Chap. 1. Bee. e. $ 1. 

t Vyamkanmasec’ha. 

^ Fiv6dai<mikmtud VsawAdnmajftffhtt, 
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the anrard, in an accnsation of treason against the king, or in 
an accusation of killing a Brahmin or other grievous offence; 
also iihan accusation of heinous robbery, as has been declared 
in the text : ** Let an ordeal be administered, without binding 
by the award, in the case of persons suspected by the king, 
and those implicated by robbers^ and those intent on their 
own justificationf .* But the ordeal by grains of rice is only 
for petty thefts, as appears from the text of Pitamaha : 
" The ordeal by grains of rice is to be administered in cases 
of theft, but not in other cases. This is certain 1.” The or- 
deal by hot metal § is to be used in cases of robbery of mag- 
nitude, as appears from the text, “ The ordeal by hot metal 
has been propounded for those who are accused of rob- 
bery 1|.” 

OtKr divine 6. Moreover, other divine tests are used on trifling occa- 

tMts (lesinM. 

sions. " By his veracity, by his horse or elephant, and his 
weapons, by his kine, grain, and gold, by tlie dei(ie.s, by Ids 
ancestors, and by [the. relinquishment of the fruit of] virtu- 
ous actions ; or let him touch the heads of his rhildren, and 
V, ife, and intimates, or in an accusation admitting of it 5[, the 

* Alttioufh from the fact of robbers being unworthy of belief, the 
mere implication by them should not raise suspicion, yet as the term 
" of those implicated by robbers’’ has been used in conjunction with 
" persons suspected by the king," suspicion is excited. — Svbodhtni. 

t Cited ns the text of N&rtda in tlie Viv6datQndava. 

t Ibid. 

§ This ordeal, called Tuptmtuha, is performed by taking gold or 
other metal from clarified butter while hot. 

II Ibid. 

^ The printed copy of the Mii&afum has it Suna^, in all accu« 
Mtions ; but the true reading, as explained by SubodMat, is Suhgethoo, 
admitting of it. 
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sacred libation^.” These divine tests propounded by Menu, 
are declared by Ndreda and others to be applicable to 
trifling occasions. Should it be asserted, that ordeal is 
a means of decision inhere human evidence is not to be 
resorted to^ and tliat oaths are, according to popular ac- 
ceptation, ordeals, [it is replied,] there has been a distinc- 
tion propounded between these and the ordeals of the balance, 
&c. the effect in the latter case being immediate, and, in 
the fonner, future, as in the terms Brahmin and Puribra^ 
jukaf. But the sacred libation, though enumerated among 
oaths, is classed with the ordeal of the balance, &c. not because 
the effect of it, in common with the ordeal of the balance, See. is 
immediate, but because, in common with those, it is appli- 
cable to weighty charges, and charges supported by a binding 


* Nireda, cited io the Vividatandam and Vyavahdramyudha^ 

t The import of this illustration is, that ordeals and oaths are nit 
convertible terms. The meanins has been thus explained by SuMAi-^ 
ni . Ah tiie separate mention of the term Furibrajuka indicates ano- 
ther purpose, so the separate mention of oaths indicates, that they are 
intended for another purpose. That purpose has already been declar- 
ed, [\n ftSBigning their use to trifling occasions, ^ or the meaning of the 
use of the terms Brahmin and Furibrajuka tfxny be thus exemplified. 
Jn\ ite a Brahmin, and invite a Furibrajuka* In this sentence, by the 
mere injunction to invite a Brahmm, the injonction to invite a Puribra- 
jiika also may be comprebended, [^inasmuch as all Puribrajukae^ or 
Suntama are Brahmina, though all Brabminadit nnt Puribrajukua j and 
the separate injunction to invite a Furibrajuka, proves that the Brahmin 
and the Furibrajuka must be considered as distinct individuals. So also 
in this instance, although the balance and the rest, and oaths, may lK>th be 
comprehended under the designation of ordeal, yet, from the separate 
use of the terms oath and ordeals, the term ordeal must be considered 
as distinct from the oath, and as relating to the balance and other simi- 
lar ordeals. 


Distinction 
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aaseveration. But the ordeal by graina of rice and hot metal 
are not claased n ith the ordeal of the balance, &c. although the 
effect of both modes is immediate, because they are applica- 
ble to trifling occasions and presumptive charges. These 
ordeals and divine tests are to be resorted to in cases of debt 
and other occasions, according to circumstances. 

7. But the text of PiianiaAa, “ In actions relative to 
immoveable property, ordeals are to be avoided*,” is ex- 
plained by the interpretation, that they are to be avoided, in 
case documents and neighbouring witnesses are forthcom- 
ing. Should it be objected, that in other actions also, re- 
course cannot be had to ordeals, where there exist other 
means of proof, — ^it is admitted ; but in a< i ions for debt and 
the like, should witnesses of the prescribed qualifications be 
adduftd by the plaintiff, and should the defendant bind him- 
self to abide by a penalty and rely on an ordeal, theq an or- 
deal moy be resorted to, because there may be the fault of 
partiality in witnesses, and because there cannot be any 
fault in an ordeal, from its being an indication of the reality 
and an emblem of justice, as Ndreda has declared Jus- 
tice consists in truth, and litigation [is dependant] on wit- 
nesses. In a case admitting of divine test, recourse need 
not be had to oral or documentary evidencef .“ The text 
of Pitamaka is propounded, not for the purpose of exclud- 
ing ordeals altogether, but for the purpose of excluding the 
supposition, that inactions relative to immoveable property, 
the decision by ordeal may be resorted to by a defendant. 


• ri wlrtu — * w s«nd rs/avahinowjfae'ka, 
t FthNidiiamdlica. 
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nlio binding himself to abide by a penalty, relies on ofdeal, 
there being documents and neighbouring witnesses. Should 
tills not be [the interpretation], then in actions relative to 
immoveable property, there could be no decinon in the ab- 
sence of documents and neighbouring witnesses'^. 

S. Moreover : “ Having called the person, fnating, at sun- 
rise, who has bathed with Ids clothes on, let him administer 
all ordeals in presence of the prince and of Brahminsf * The 
judge shall administer the ordeals, having called the person 
who is subjected to them in the morning, at 'sunrise, fasting, 
lia\ ing bathed, in bis clothes, in the prwmnce of the prince 
and of the attendant Brahmins. “ Ordeals are to be admi- 
nistered for purgation always to a person fasting for three 
nights, or fasting for one hightj.* The difference here pro- 
l)ounded by Pilamaha as to the degree of fasting must be 
regarded in practice according as the matter is grave or tri- 
flings great or small. The rules regarding fastings should 
be applied also to the officiating chief judge, from the text 
of Ndreda : “ Let the chief judge transact all matters by 
ordeal, fasting, in the same maimer as sacrificing priests 
conduct sacrifices by order of the king§,’* 


^ The meantng is, that in actions relative to immoveable property, 
where the plaintiff adduces documen s or the evidence of neighbolu^* 
ing witnesses, the defendant omnot have recourse to an ordeal ; hut in 
the absence of such evidence, he may have recourse to an ordeal m ao* 
tions relative to immoveable property, notnrithstBading that the plaia^ 
tiff adduces other evidence. 

t Fivddatandaw^ 

t Ibid. 

§ Pumaha, cited in the PhMttandava. 
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9 Although the time of sunrise is here propounded with- 
out distinction^ yet, by approved practice, ordeals are to be 
administered on Sundays. “ In the morning the ordeal of fire, 
in the morning the ordeal of the balance must be administered, 
in the forenoon that of water must be administered, by a 
person desirous of discovering the truth. The purgation by 
sacred libation is jiropounded for the first part of the day 
In the latter part of the night, when it is very cool, the or- 
deal b} poison must be administered*.” These distinctions 
propounded by PUamaha must be observed As no parti- 
cular time has been propounded for the ordeals of grains of 
rice and hot metal, they must be administered in the mom- 
• ing, from the following general injunction of • “The 

administering of all ordeals has been icolared proper in the 

10. Tlie day being divided into three parts, the first part 
. IS termed the morning, the second, the forenoon, the third, 
tlie evening. The distinction of time must depend on the 
cases of the injunction or prohibition. The cases of injunc- 
tion [are now declared.] The frosty and cold seasons, and 
the rainy seasons, are declared [the proper tjmes] for [ad- 
ministering the ordeals by] fire. Water in the autumn and 
summer season. Poison in tlio frosty and wintry, and in the 
montiis oj' Obey t, Aghun, and also Bysakh ; these three months 
are common, and not adverse to any ordeals. Sacred liba- 
tion may be given at all times ; and the balance is not con- 
fined to any particular period^." The use of the term sa- 

* Viradnia^tdam and FyavahUramaylleha. 

+ Vtt'idatandaca. 

I' Nireda, cited in the Fmfdliitamiatia, bttt PUamaha in the Fi/avtt- 
haramayhe'ka, excepting the last hemistielu 
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cred libation, is intended to include all oaths. Aa sd dt Stine* 
tion has been propounded for [the ordeal of] grains of ritie, 
it is not limited to a particular period. 

11. The cases of prohibition are as follows Purge* PwtieuW 

probt# 

tion should not be by water in the cold weather; nor should Wted. 
purgation be by fire in the warm weather ; nor should one 
administer [the ordeal by] poison in rainy weather, nor 
that of the balance in windy weather ; nor in the afternoon„nor 
in the evening, nor in the middle of the day'^.” The word 
“ cold," mentioned in the tert, “ Purgation should not be 
by water in the cold weather,” includes the wintry, frosty, 
and rainy seasons. The word “ warm,” mentioned in the 
text, “ Nor should purgation be by fire in the warm weather,” 

HR ludes the summer and autuuui season. Although the in- 
junction was before laid down, the prohibition is uJH^for 
the sake of givuig greater effect. Tlie object will be here- 
after propounded. He now treats of the condition of the 
persons. 


12. “ Ordeal by balance is declared for women, minors, Onicaiiforpw- 
old men, blind and lame persons, Brahmins, and sick per- peroon*. 
sons Fire or water, or seven barley corri,s of poison, for a 
man of the servile tribef Tiie term women, implies fe- 
males m general, without respect to distinction of tribe, 
age, or condition. The term minora, signifies one who has 
not attained his sixteenth year, without respect to tribe. Old 
men , — those wiio have passed their eightieth year. Blind , — 


* Xareda, cited in the VivddatandaOa. 

t Cited as the text of in the VividtUmiwa sad Vya- 

vaharamyie'lui, 

pp2 
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deprived of vision. iiawie/>ersono>-~whose feet are useless. 
Brahmins,— of tbat tribe generally. Sich persons, 
— those a£9ioted with disease. The [ordeal by] balance alone 
is declared fit for the ^purgation of these. A red-hot plough- 
share, or hot metal for a Cshetrya, and water fOr a Vaisya, 
us appears from the disjnnrtive <*nb * or.* Seven barley- 
corns of poison are for the purgation of a man of the servile 
tribe ;aod from the declaration of the balance being for Brah- 
mins, and from the declaration in the text, “ or seven barley- 
corns of poison,” that poison is the ordeal for a Sudra, it is 
proper to apply the ordeals of fire and water to Cshetryas 
and Vaisyos. This has been explicitly declared by Pita- 
maha: [“ Ordeal by] balance is to be administered to& Brah- 
min, and fire to a Cshetrya. Water i‘ declared fOr a Vai- 
sya; and one should cause the [ordeal by] poison [to be ad- 
minftred to] a Sudra.*** But the text depriving females 
of ordeal, namely, * When the truth is sought after, an 
ordeal will not be administered to those who are doing 
penance, or severely afflicted, or sick, or devotee.s, and 
wonien+,’' has been recited for the purpose of taking away 
the alternative [allowed in other cases], namely, “ By con- 
sent, eitlier party may have recourse to iij.” It has more- 
over been declared : In charges accompanied by a binding 
asseveration, women and the bke being the parties charged. 


* Fiohdalsndema, 

t Ndreda, dted in the FivS/laUmdava. 

J See vewe ♦. In other words, where women and the other persons 
specified are eittier party in a cause, it shall not be optional for either 
party to hare recourse to ordeal ; but the ordeal should be resorted to 
by the party, who may not be iurolved m the disqualifying text. But 
whepe both parties ore women, or fall under any other of the qiecified 
exceptions, there the general rule applies. 
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the ordeal is to be administered to those making the lOhttflge 
and where these [that is to say, womenj are the partieA 
making the charge, the ordeal [is to be administered] to the 
party charged ; but where they mutually accuse each other, 
there is an option : and here also [the ordeal by] balance 
alone is enjoined for women. It appears also from the expla- 
nation of the same text, that the balance alone is for women and 
odiers in presumptive charges of weighty and other offences ; 
but the text becomes ai^licable by restricting the prdeal of 
women by balance to the months ofOheyt,Aghun, and Bysakh, 

w hich are applicable to all ordeals and not [by interpreting 
« 

it that the ordeal by] balance alone is at all times [proper] for 
w'oinen. • This appears from the text, [The ordeal by] "poison 
has not been declared for women, nor has that by water been 
propounded ; by the balance, by the sacred libation, and the 
lest, their hidden secrets must be explored*,” which dlHios 
the balance, sacre^ libation, fire, &c. exclnding poison and 
water. The same rule is applicable to minors, and the 
others [enumerated]. The iiyunction as to the use of the 
ordeal by balance, &c. for Brahmins and. the rest, is not to 
make it alone admissible at all periods, as is. evident from the 
text of Pitamaha: “ The purgation by sacred libation is 
declared applicable to all tribes. All thesnare declared ap- 
plicable to all, except poison toBrahminsf.” Hence the text 
has been propounded for the purpose of determining that the 
ordeal is to be*by balance, &c. in a period which is common 
to all ordeals, and where many ordeals would be admissible^. 


* Nireda, cited in the Vw&bttmdava. 
t Vivwiatandava and Fyavahifmaffee'ha. 

^ Thie expIiHMtioa i« ratiier tortuoas. The meaning, however, is 
this. The genend injunction is, that during three months of the year, 
(Cbeyt, Aghon, and Bysakh,) any mode of wdeal is admissible. The 
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13. But at any other period, the ordeal appropriated to 
that period for all. In the rainy season, fire alone is for all. 
In the wintry and frosty seasons, there is an option either of 
fire or poison to CahetryashnA the other two tribes, but only 
fire to Brahmins, and never poison, from the prohibition, 
“ except poison to Brnnihins.” In the autumn and summer 
seasons, only water. But to such as are afflicted with a 
peculiar disease, in which the use of fire and water is prohi- 
bited, such as those described in the following text, " Let 
one keep away fire from leprous persons, and water from 
the feverish, and let one keep aw ay poison from tbos^ oppress- 
ed with bile and phlegm* to them, even at the proper 
time for fire and other ordeals, let the ordeal of the balance, 
and others which are coninion to all tin ■ s, be administered 
“ Water, fire, and poison must be adininislered to persons 
in Inittltlif From this text it is inferrible, that to them, as 
well as to weakly persons, the ordeals suitable to tlie tribe, 
condition, and age of the parties are to be administered, 
witliout contravening the seasons and periods fixed by the 
injunctions and prohibitions. 


particular injunction follows, that to women. Brahmins, &c., the pur- 
gatiou by balance alune should be admiuistered. There are other texts, 
however, which declare that any ordeal, except poison and water, may 
be adininistered to women, and Qiatany except poisun may be adminis- 
tered to Brahmins. It becomes, therefore, ner.essary to reconcile these 
conflictinl; texts, which u done by stating, that in the three months 
above specified the ordeal by balance alone should be administered to 
women. Brahmins, and the rest By the same rule, in those months, 
fire should be the ordeal for a Cshetrya ; water for a Vai»ya, and poi- 
son for a Sudra. 

* Hare^, cited in the Vwadatandava. 

t Vivddatmdavn^ 
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14. It has been declared* * * § ,” These are for heavy charges*” 
He now explains what constitutes a heavy charge. " One 
should not take a [red-hot] ploughshare under u thousand, 
nor poison, nor the balance.” One should not administer the 
ordeal of a ploughshare, of poison, or of tlie balance, under a 
thousand panas : nor that of water, which is included, as 
has been declared: ” In heavy charges, one should cause to 
be administered the ordeal of the balance, down to that of 
poisonf .” In such cases, that of sacred libation sliould not 
be resorted to, from the text, " In a trifling case^ sacred liba- 
tions are to be administered^." The above four ^ordeals are 
to be admini-stered in cases where [the subject matter] ex- 
eeds a thousand panas, but not under. Tliis is the meaning. 

15. But [should it be objected], that Are and the ^her 

[three] ordeals have been declared by Pitamaha applicable 
to cases under a [thousand] in the following text, “ One 
should administer the balance in the case of a thousand ] in 
the case of half a thousand, iron ; in the case of half the 
moiety, water. Poison is declared applicable in the case of 
half of that^.” It is admitted, but the text of Pitamaha 
applie.s to a case where the taking involves degradation, and 
the text of Vijnyaneswara applies to other cases. This is 
Uie practice, and these two texts apply to cases of robbery 
and aggression. ' 


• Ver»e 2. 

t Vepramitrodaya. 

X Ibid * 

§ That is, the ploughshare, polsoii, the balano0i bAA water* 
H Veeramitrodaya. 
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Bifltinrtion 
in civil and cn- 
rninal casoH. 


And with 
ralerenco to 
the amount of 
the suit. 


Explanation 
of the above 
text. 


17. A distinction hasbeen propounded by Caiyayann in 
the case of a denial. “ In the case of a denial of receipt, 
evidence must be resort^ to. But in cases of robbery and 
aggression an ordeal may be administered; even though the 
subject be trifling.” 

17, Haying ascertained the amount of all the property, it 
should be made into gold, [that is] having ascertained the 
number of the auvernasi-Ai a hundred be lost, poison has 
been declared the ordeal ; and also if eighty have been lost, 
tire. If siyty have been lost, water is to be administered ; 
or if forty, the balance; and sacred libation is propounded in 
the case of the loss of twenty or ten. in case of the loss of 
live or more, or half, or a quarter of that number, grains of 
rice. In a case involving the loss of half or a quarter of that 
again, let him, the deponent, touch the heads ot Ins sons or 
other relations. But in a cose involving the los.s of half or 
a quarter of that again, the usual ibeanshaye been enjoined. 
A king so distinguishing suCTersno injuryspiritually or tempo- 
^ally^” 

18. “ Having ascertained the number of suvernas," &c. 
Here the term tuverna means siiteen mashcu ; and the 
word auverna is used to signify the quantity above specifi- 
ed. The term loss here is intended to suppose denial. “ One 
should not take the ploughshare under a thousandf .” This 
must here be understood to mean a thousand copper panas. 

* FwiitUaniina. 
t Vide twprt, { U. 
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19. But should it be objected, that in accusations of trea- 
son against the king or other grievous oflrnce, these ordeals 
have been ordained : how then can the text, *'He should not 
take the ploughshare under a thousand,’* apply ? It is replied : 
“ Where the king is a porty, and the accusation is grave, being 
pure, they should always take these ordeals* (that is,} in 
accusations of treason against the king or other grievi^us 
offence, being purified by fasting and the other means, they 
should perform these ordeals, without reference to the amount 

of the property (involved). 

# 

20. The particulars as to place have been detailed by 
Ndreda. In a public assembly, in the gate ofthe king’s palace, 
in the temple of (he deity, and in the plain. It must be fixed, 
immoveable, and worshipped with frankincense, chaplets of 
flowers, and ointments. It — the balance, must be fixed. 

21. The sitaation has also been detailed by Caty^dyana. 

" Let him establish it in place of worship for those 

accused of weighty oflences and grievous sinners ; at the king!s 
gate for those intending treason against the king. The or* 
deal must be given where four roads meet, to those bom in 
the inverse order of tbe tribes ; and in other caaes, let tho 
ordeal be given in the midst of the assembly. Titis let the 
wise know. The decision shonid not be made by tbe king, 
in the case of those offenders who serve persons unfit to be 
touched, and vile, or of burjiaru^ns. In a case of doubt, he 
should administer to those the ordeals in common use among 
them. 

* This is the second hemistich of the text coBuneBcing, " One should 
not take,” &c. 


QQ 
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Section 2*. 

Of the Ordeal by Balance. 

1. Having treated of the introduction to ordeala, which 
applies to ordeals of every description, he now propounds 
the nature of the ordeals bj the balance and the rest. " The 
accused being placed in the balance by persons acquainted 
with the mode of holding the scales, and being balanced 
by an image, a line having been made, and (the accused) be- 
ing taken down, he should invoke the balance witli the fol- 
lowing prayer : — ‘ Thou, 0 balance ! art the mansion of 
truth : thou wast constructed of old by the gods , then, O 
fortunate one, declare the truth, and efieve me from suspi- 
cion. If in this I did commit a crime, 0 mother ! then do you 
bring me down ; but if I am innocent, lift me upj ’ ” 

2. By goldsmiths and others, who are familiar with the 
practice of holding the scales or weighing by them, the ac- 
cused, or the accuser, or he who is about to undergo the 

« 

ordeal, being balanced or brought to a level, by means of an 
image, made of earth or other materials, and being placed 
or seated on the scales, having made a line, or having 
drawn a chalk mark in the vicinity of the place where he 


* Some Apology is perhaps necessary for exhibiting to the public the 
puerilities contained in the following pages, hut the account has been 
given iHth the view of lowing the entire system. The substance of 
the doctrine of Hindu ordeals is contained in the first volume of the 
Asiatic Researches, and from that publication the account has been 
transferred to the EncyclopsBdla Britannica, in which there is a 
curious description of the ordeals in use in former times and by 
other nations. 

X Yajnyawalcpat cited in the Divyatatwa and FeetamUrodaifa. 
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((he weigher) stands, under the strings of the balance, while 
in the act of balancing by means of the images and being 
taken down, he should invoke the balance, or should pray to it 
with this invocation: — 0 balance! thou art the abode of 
truth. '* Of old," — in the beginning of the creation. '‘By 
the gods,” — by Hirunyagurbha and other deities. , “ Wast 
constructed," — or created. “ Then," — or therefore declare 
“ the truth," — or show the real nature of a doubtful matter. 

“ 0 fortunate,"— or 0 propitious ! relieve me from this sus- 
picion 0 mother ! “ if I did conanit a crime,” — or if I 
utter a falsehood, then bring me down ; but “ if I am inno- 
cent." — or speak truth, then lift me up.’’ 


3. The invocations are specified by other authorities, 
which are to be used by the chief judge when invoking the 
balatice. That which has been stated, applies to the person 
about to undergo the ordeal. As that which constitutes suc- 
cess or defeat may be understood from (he terms of the invo- 
cation, It has not been .separately treated of. Bat the con- 
struction of the scales, the mode of ascending them, and 
other matters requiring explanation, have been cleacly treated 
of by Pitamaha, Ndreda, and others. 


Invocution to 
bo u»etl by the 

?arty undergo* 
ng the ordeal. 


4 " Having cut down a tree suitable for sacrifice with a Tree u> («• 

, cut down with 

muntra^ and using the formula as to a sacnnmal pillar, certain cwemo- 
( Yoopa,) and having made obeisance to the regents of the 
world, {Lokapalas,) the balance should be constructed by in- 
telligent persons. The msmtra of Soma* must be repeated 
at the time of cutting down the treesf .” 


* Soma, or the moon, being the god of the woods, 
t Pitamaha, cited in the Divyatatm and Veeramitrahya. 

Q Q 2 
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Method of 
rotiHtnioting 
the balance. 


Metliod of 
weighijig. 


MUduitharUttr 

i 

5. " The (beam of tbe) bidaoce sboold be made eqiufai> 
teral, strong and straight ; and three rings should be attach- 
ed in three places, as necessary. The (beam of the) bidance 
should be made four hands long, and the tffo posts (to 
which it is attached) should be made equal to it (in dimen- 
sions.) The intervenih'g Space betwreen the two posts should 
be two hands, or one hand and a half. Both posts should 
be fixed under ground (in depth) two bands. Two (Tora- 
nas ) or cross bars should be fastened to each side of the 
posts; but these must always be placed ten fingers higher 
ilian the scales. Two Abalttmbat or perpendiculars should 
be attached to the cross bars, made of earth, secured with 
string, and hanging down so as to touch the top of the 
scales or basons. The balance must d#' placed to the east- 
ward , immoveable, and in a purified place*.” 

6. '' Having adjusted the two strings to both the ei|re- 
mities (of*the beam), he should place Cusa gras.s in each of 
the scales in an easterly direction. He should place the 
person who is about to undergo the ordeal in the western 
scale or bason, and pure earth in the other side. He should 
cause the cavities of the basons to be filled up with brick- 
dust, gravel, or earthf The mention of brickdust, gravel, 
orearth, shows that either of them may be used. “ Examiners 
should be appointed, who are acquainted with the manner 
of weighing, as traders, goldsmiths, and braziers. Tie duty 
of the examiners is to see that the perpendiculars and the 


* Pttamalut, cited m the Dtvyatatwa and Peeranttrodaya. 

f Pitamaha, cited in the Divyatolva, but NdrtAt m the Fbenimi- 
irodaya. 
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basons am even. Water shotdd be ptflieed iti ^e iwiilei by 
Pundih, and, if the water does not flow over^ it may flMA 
be considered that the balance is level. Havinj^ first Weis^" 
ed individual, let him then be taken down*.* 

7. " The balance abonld also be decorated with banners Forms and 
and fiags ; afterwards the person acquainted with the mean- 

ing of the formula should invoke the gOds ; the offerings of *****"“• 
perfumes, garlands, and sandal ointments having been pre> 
sented in the prescribed mode, aocompaidied by the music 
oftlie Vaditraf and Tooryayal. The chief judge, facing 
the east, with bauds folded, should thus speak : * 0 Dkarma, 
enter into this ordeal with all the regents of the world, 
(Lokapalas,) Vomu^, Aditya^'^, and Moruttu^.' " 

8, “ Havingfirst invoked Dkarma, or thegod of jnstice, 
to enter into the balance, he should then, call on the Anga$, 
or s^^rdinate deities. Having p]a^ tndra on tho east/ 
and Prtitsa** on the south, Farima on the west side, and 
Cuvera on the north ; Agni, and the other regents of the 

* Pilmaba, cited in the Vtvvmitrodaya and Dkj/aftUwa. 

t A sort of musical instrameot, of which four apeciee are reckoned, 
as wind instrumente, etnnged instruments, &e. 

^ A Burt of musical instminoatf \ 

* 

§ A Font 18 one of the eight divinitisi who form a Gutm, m lusema 
blage of gods, and there are ninp of these Gannas. As. Res. p. 40 , 
voL lii. 

II The twelve Jdapas are said t« be the Ofifpring of AdiM, who is 
called the mother of the gods* They areomldenis of the sun for each 
month of the year. 

f Marulat, or genii of the wind 8 .- 8 ee Moor's Hindu Pantheon, 
p. 9 ?. — FUamaha, cited in the Feeramitr^daya and Dieyatatwa. 

** Tanui, or bterally, the lord of departed qiirite. 
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Worahip of world, be should place on the intermediate points (of the 

tbe regen th oi 

tbe world. compass.) The colour of Indr a is yellow, of Yama dark 
blue, of Varuna white as crystal, of Cuvera golden, and 
Agni also golden, of Nirriti dark blue — Fayu is celebrated 
as being of a purple or smoky colour, and laana* * * § is of a red 
colour. These must successively be thus meditated onf 

Of Um r am. 9. “ The wise should worship the ^asus on the south side 

of Indra, Dkara, Dkruva, Sorm, Apa, Anila, Anala, 
PratyushO) and Prahhasha ; these eight are termed Fosnsf 

Of tlie Jdi. 10. " A site for the Adityas should be made between 
those of Indra and Isana. Dhata, Aryayama, Mifra, Va- 
runa, Ansa, Bhaga, Indra, Viva noon, Pusha, Panfanna, 
these ten, and Tivashtwa and Vishnu, the elder and the 
younger born; these arc the names of the twelve Adilyas^ ” 

• Divyatatm, that /mho is of s white colour. 

t Pitamaha, cited in the Veeramitrodaya and Divyatatmt. 

Pitamaha, cited in the Divyatatm. 

§ Pitamaha, cited in the D/rj/o/aftwi— It is recorded in the Pu- 
ra/iat, that the twelve Adityas were begotten by Casyapa on his wife 
AtiUi in a Calpa, and their names correspond with the above, with the 
exception of Fisftrm, Paryamta, Ansa, and Jndra, instead of which they 
are read Savita, VUOiata, Sacra, and Urucrama ; and in another Caipa, 
Sunga, the daughter of Vitwaearma, was married to Adttya, and as she 
was unable to etidure her Imsband’s splendour, she complained to her 
father, who made him (the Aditya) into twelve pieces, each of which 
appears to represent him as Suria or the sun, distinct in each month 
of the year. It is mentioned in the Adityahridaya, that Aroma ajv 
pears in the month of Magh ; Surya in Falgoon ; redmya in Cheyt ; 
Bhanoo in Bysakh ; Indra in Jeth , Rabi in Asarh ; Gab’husti in Sawun ; 
Jamo in Bhadoon , Somurnareta in Asam , Dioocora in Cartic ; Mitra 
in Aghun ; and F tshnu Sunotafta in Pooa. The legend ia related dif- 
ferently by Ward.— See voL in p. 43; and Moor, Article ••Aditya." 
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11. '' Th« wise slMiild make a site fer tite Roodrad^ on 
the west of Agni. VireAhadra, SwH^hoo, Qriw wbo 
is most famous, Ajaicapuda, AM, Budhnifa, JPinaitit 
Aparajifa, BhoovanadAitwura, Capali, termed FtsAompafi 
or lord of the Vaisyaa, and Sth’hanurbhava ; these are the 
eleven iloocKra deitiesf 

12. "The abode of Matria should be made between that 
of Pretesa and the Haeshai^ : Brahtnt, B^keswari, Cau~ 
mari, Vaisknuvi,VarahiM(ditndri, and Chqmunda attend- 
ed by her Gama or train : (these aie Matria^”) 

13. “ The wise should make an abode for Gunea |] on 
the north of 

14. “ The site of the Marutaa is said to be on the north 

of Vanina Gagana, Sparsana, Vayu, Anita, Maruta, 

0 

* See Moor, Aiiide “ Roodra" Tlie Baaim are dletioofk^ns of 
Siva in Ills character of fate or deatiny- 

t Pitamaha, cited in the Divyatattoa. 

X The Raeshoi are a specief of evil geniii generally engaged in 
malignant combinationa ; not however alwaySoo-'Moor'a Pantheon^ 
p. 96* 

§ Pitamaha, cited in the Diosfato^m-^The eight Sdotii, or ener-* 
gies of as many deities^ are also called Mairis or mothers. They are 
named Brahmi, &c. because they issued from the boduit of Brahma 
and the other gods respectively* C Mueuta on the Ametatcothai^ ) 
In some places, they are thus enumerated : Srahmi, Maheswofi, Aindri, 
Faraki, Faidknuvi, Caumari, (MimunAa, and Charchica. However, 
some authorities reduce the number to seven; omitting Chdmu^da 
and ChoTchica, hut inserting (7tfuoeH.««3ee As» Res. p* vol/viii. 

II The god of prudence and wisdom* 

^ Regent of the Bdutb-westqumier,-^Pit<mto| cited in the 
tutm. 
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Pran, Pranet, and Jiva; these eight are called JMo* * * § 
rufas*.” 

16. “ The wise should invoke Doorga on the north of 
the balance ; and all these deities should be worshipped by 
their respective namesf." 

16. "Having made offerings, beginning with Arghyal, 
and ending with ornaments, in the first place to Dharma : 
then the ofiering beginning with Arghyo. and ending with 
ornaments should be made to the Angas. Next the offer- 
ings beginning with perfumes and ending with food should 
be presented to them$.'* 

17. Having decorated the balance with flags and ban- 
ners, Dharma should be invoked with this incantation, 

m 

(Ahyahi,) Approach ! Approach ! Then having pronounced 
this muntra, Dharmayarghyaumpraculpayami mma, or I 
preset this Arghya to Dharma: after this Arghya, Padya 
(water for cleaning the feet, &c.), Achmani (water for sip- 
ping), Madhuparca}^, then Achmani again, Snan (water fur 
bathing), dress, the sacrificial cord, then Achmani again, the 
Cataca or ring, Mukuta or crest, and other ornaments should 
be presented to Dharma: then having repeated the mm- 


* Fitamiha, cited in the BMyaMwa, 

t Pitamaha, died in the Divyataimt. 

:{; An Arghya : that is, water, rice, and durvd gnus in a conch, or in 
a vessel shaped like one. 

§ Pitamaha, dted in the Diejnteftwh 

J| This is made with hmuf, curds, and butter in a vessel of .esne. 
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fra, beginning wiUi the word Pranava, and ending with 
A’umu ' tile presents, beginning with Arghtfa, and ending 
with ornaments, should be offered in succession to the other 
deities, beginning with Indra and ending with Doorgu in 
their respective names in the fourth case ; afterwards having 
offered perfumes, dowers, incense, lamps, food-offerings, and 
file like to Dharma, then the perlumes, &c. are to be offered, 
as above stated, to Indra and the other deities. For worship- 
ping the balance, the perfumes, flowers, &c, must be of a red 
colour, as Ndreda says “ Having first worsliipped the ba- 
lance with the offerings of red perfumes, garlands, curds, 
tried nee, &c. then the other deities should be worshipped.*' 
As no particular mention has been made regarding Indra 
and the other deities, they may be worshipped with offerings 

u( every colour, whether red or otherwise, as procurable. 

% 

— This is the order of worship. 

18. These acts must be performed by the chief judge, 
as has been declared: — “The chief judge, —who should be a 
Rrahmin, learned in the Vedas and Vedangas, familiar with 
religious observances, as ordained by the Sruti, even .minded, 
devoid of passion, devoted to trutli, pure, able, benevolent, 
universally charitable, — ^fasting, clothed in purified garments, 
and with cleansed mouth, should, according to the prescribed 
mode, worship all the deities'*.*’ ‘ 

19. By four (Rriticas) or family priests, seated on the 
four sides of tlie balance, tbe homa should be performed on 
the (Low/ticagnt) or domestic fire,f as has been declared 

* Pitanuiha, cited la the Divyatatwa. 

t Radhacant Deb in hie Smiacrit Lexicon obfierves :-^Agni wa» fimt iie- 
gotten hy Dharma on his wife named Basu* Affni espoused fiwuha, of whom 
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'Mra. 
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''The burnt offering {hotna) should be presented on four 
sides by the learned in the Vedas; the koma should be per- 
formed with the presents of Ajya (clarified butter), Habisa 
(rice boiled with milk), and Samida (small branches of cer- 
tain trees) ; tile homa should be celebrated With the rnuntra, 
beginning with Savitri Pranava aud ending with the word 
*Swaha*.’ ” Ilavingpronounced the Savitri Gayatri, and then 
the Gayatri beginning with the word Pranava and ending 
with the word Swaha, the Aoma should be performed by offer- 
ing the Ajya, Charoo, and Samida, one hundred and eight 
times severally. — Tins is the meaning of the text. 

20. After the completion of <’ ■ worship of the deities, 
ending with the burnt offering, a document should be pre- 
pared, containing the matter alleged [against the party 
about to undergo the ordea], together with the following 
rnuntra; and that document should be put on the head of 
the.person accused ; as is said : — " The matter of which the 
person is accused should be written down with this rnuntra, 
and that [the document] should be placed on the head [of the 
nccused]+." rnuntra is “ The sun, moon, wind, lire, 
heaven, earth, water, mind, Yama, day, night, both (morn- 


were born Pavaea, Pavamam, and Such*. In the sixth Munmntara, 
Dravinaca and others were begotten by Aftit on his wife Batudhara, and 
forty five were procreated by Dravinaca snd others, sons of 
Agni They are altogether forty nine in number. In particular religi- 
uus observances and oeremonies,.^pni u to be invoked by several 
thus in Lowkien or worldly affairs, such as entering into a new house, 
and the like, Agui >s termed Pavaea, &c, &c. 

• Divyatatm. 


t Ibid. 
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ing and evening) twilights, and DAoma, know the actions of 
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men’^ 


21. These forms, beginning with the invocation to DHar- The above 

. 1 1 - , ceremnniee ap. 

ma,and end^g with placing toe written charge on the head, pUoible to all 
are applicable to all ordeals ; as has been declared “ All 
these formula he should apply to all ordeals : so the invoca- 
tion of the gods should be made in the same manner)-.’' 


22 Afterwards the chief judge should invoke the ba- Invocation 

•' ** by the chief 

lance from tlie test : — “ The person who knows the mmtra judge. 

sliould, according to the prescribed mode, invoke the ba- 
lance:) ” “ that 18 , who is acquaint- 

ed with its meaning. “ 0 balance, thou wert created by 
Brahma for the detection of evildoers, by the letter cTAa thou 
art the image of Pharma, and, by the letter tka it appears 
that, holding the vicious, tliou reiealest their acts, on ac- 
count of winch thou art named D'hatha or balance. Thou 
knowest the virtues and vices of all created beings. Thou 
only knowest all, and those things which mortals do not know. 

This person wishes td be relieved from the suspicion in 
which he is involved, as thou, by thy virtue, art competent 
to extricate him Irom the difficulty §.” 


23. The person wl o is about to be examined, should The perton 

* I I r I • 1 / mi about to uutler- 

invoke the balance Mitli the text formerly recited, ( “ Thou, go the ordeal, 

o \ 1 1 1 1 • • 1 I . « »bould aldo in* 

0 Balance,” 1,) and aftervvardii the chief judge should voke beroro be. 

weighed. 

• Dlvyoiatwon 
t Ibid. 

J Ibid, 

§ DwijQjtalm and Veeramitrodaya, 

B R 2 
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place the person who is about to undergo the ordeal, and has 
taken the written charge on his head, in the same place ; 
that is, in the'mode according to which he was first placed 
in the scale ; as has been said “ The person who has taken 
the written charge on his head, should be againtfilaced in tlie 
scale" ” 


Peri(tdof 24. Having been placed in the scale, he should be kept 
during the period of five binarhia complete. Persons 
learned in astronomy should be appointed to compute that 
period, as the text declares : — " The Brahmins who are emi- 
nently skilled in astrononiy, should be appointed for the pur- 
pose of computation, and by tli' ie, the time of examination 
must be considered as five biuarhis\.” The time taken 
for articulating ten hard letters makes a pran : six prana 
make a hinarhi; as is said: — " [The time of pronouncing] 
ten hard letters is a pran, s\\ prana are one binarhtl." 

• Sixty binarhia are one ghatica : sixty ghaticaa are one day 
and night, and thirty days are one month. 


WTiRt per- 

nonK iihould l>e 
fippoinled, to 
diN'idp as to tlie 
flupstion of 
guilt or inno- 
cence, 


25. Purified persons should be appointed by the king, to 
examine during such period into the guilt or innocence of the 
accused, and they should pronounce as to his innocence or 
guijt ; as has been said by Pitamaha Brahmins are the 


most excellent of witnesses. Tliey, being speakers of truth, 


according to tlie real state of the r^ise, learned, purified, and 
uncovetous, should be appointed as evidence by the king ; 


Dwyalatwa and Veerantitrodaya, 
t Divyatatwa. 
i Ibid. 
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» 

Ibey should represent to the king regarding tlie guilt or in- 
nocence of the accused*.*' 

26. The rule foi* ascertaining the guilt or innocence is Hoi* for »*• 

certnining the 

thus propounded : — “ No doubt, should the person balanced point, 
go up, his innocence is e.stabiished ; if he be level, or come 
down, then he is not inluocentf.” An exception to this Exception, 
rule i.s declared by a teilt of Pitwmha A sbgbt crime 
brings level, mid a heavy one takes downj.'’ 

27. The meaning of this is, that though it cannot be as- Explanation 
certained by the ordeal, whether the matter charged be light on.™ **‘***^** 
or heavy, yet that [the ofl'ence] having been comraittedonce 

onl} and unintentionally, renders it light, and its liaving been 
repeatedly done andinteutionally, renders it heavy ; and thus 
the rule of slight and heavy amercement and penance may 
be a.scerlained. 


2S. Where, without any known or visible cbus6» the Other wf- 

Vhesha and the like are cracked or broken, guilt is esta- “* *’‘*** 

* 

blished The text declares “ In case of the Cdceha break • 
mg, or of tiie splitting of the beam and basons of the scale, 
or of the Carcaias, or the bursting of the strings, or of the 
A'esha breaking, (he guilt of the person is evidenced 

29. “ Cdceka signifies the bottom of the string ; Carcata, Explanation 

of th* term*. 

the rings bent like the horn of a ram, attached to each ex- 


* Zhvyatataa. 

t Ibid. 

+ Ibid.' 

§ Ibii 
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freiuity of the beam to which the strings are fastened ; A'c- 
sha the transverse beam fixed to the two pillars, from which 
the scales are pending. If these, however, are broken by 
any visible means, the person must be again placed in the 
scale ; a text says : — “ At the breaking or splitting of the 
strings or other parts of the balance, he should cause the 
person [the accused] to be replaced in it’.” 

30. He should then cause the Rritkas, Purohitas, and 
Acharyas, or sacrificial priests, to be satisfied with their 
fees. "The king who performs such acts, having tasted 
the most delicious enjoyments, acquires eminent fame and 
becomes identified with Bramhaj ” 

31. It he wish to establish the balance, as above des- 
cribed, m the same place [ for future u.se], he mu.st build a ball 
with shutters and (he like, to prevent the entrance of crows 
and other animals, us the text declares • — " He should cause 
to be ereded a large, elevated, and white balancing -hall, 
situated in a place in which it may not be injured by dogs, 
Chmdalaa, and crows. He should sun'ound the house with 
the Lokapulas, or regents of the world, and other deities ; and 
they [the Lokapalas] must be worshipped thrice in the 
day, witli perfumes, garlands, and sandal ointments. He 
should cause the house to be made with shutters, filled with 
seeds, guarded by servants, and containing earth, water, and 
fire, so as not to be cinp()+.” “ Serds” grams ol barley, rice, 
and the like. — Thus has been declared the ordeal by balance. 


* Dtvj^iHUwa, 

X Pttamaha, cited in the remimt(r«{aya. 
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Of the Ordfal by Fire. 

Section 3. 

Of the Ordeal by Fire. 

1. He now declares the [ordeal by] fire as next in Formi tobe 
order. Having his bands rubbed with rire, he should ordeid. 
place seven leaves of the Aehtvathha * * * § tree, and should tie 
them with so much threadf.” There being general rules, as 
described in the introduotion of the trial by ordeal, and there 
being peculiar rules for [the ordeal by] balance, from the in- 
vocation of Dharma, to the placing the written charge on 
the head inclusive, this is a peculiarity in the form of [ordeal 
bj] lire. 

2 “ Rubbed with rice," means, he by whom both his E*plM»tlon 

of the tew. 

hand.s have been rubbed or cleaned with rice.— Having 

made a stain with lac dj e, or other material, on the spots 

where there were moles, freckles, warts, soars, sores, &c. as 

Kdreda has ordained : — “ In all the hurts of tiie hand he should 

make vermilion marks]:.’' Afterwards be Should place 

seven Ashwatkha leaves in the palms of the open hands, 

from the text " Having filled the palm of the hand with 

seven equal Ashwaihha leaves He should next tie Other cere- 

them up together with the hands by as many threads XSived.*'’ *** 

as there are Ashwaihha leaves ; that is to say, he should 

lie them with seven. These seven threads should be white, 

as appears from the text of JVdredd;— “ He should tie 


* Funu reliffkua. 

t Yijnyaunileya, cited in the Divyattdm and Veenmitrsdaya. 

] Divyaiatua and Feeramitredaya. 

§ Feeramitrodofia. 
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the hands with seven strings of light coloured threadf.” 
He should then place seven SumeeX leaves, and seven blades 
of Doob grass, with fried grain, and fried grain mixed with 
curds, on the top of the Aahwathha leaves, from the text > 
“ He should place seven leaves of the Pippala^ tree, seven 
Sumee leaves and fried grain, seven blades of Doob grass, 
and fried grain mixed with curds|| ” He should also place 
flowers, as appears from the following text of Vitamaha : 
— “ He should place in the hands seven leaves of the Ptppala 
tree, fried grain, jasmine, and curds, and then tie them up 
with thread^.” “ Jasmine,” a species of flower. 

3. As for the text, “ He is clear who is unburnt to the 
seventh circle holding redhot iron ti his hands wrapped u]) 
in seven leaves of the Area** plantff That must be under- 
stood as prescribing the use of Area leaves, where Adnoa- 
thha leaves cannot be had The leaves of the Ashwathha 
must be coi^idered the princijral, from their having been ex- 
tolled in the following text of PHamaha- — ‘‘Fire is produc- 
ed from the Pippafa tree. The is considered as the 

chief of trees. Therefore a wise man should place the 
leaves of it in the hand8j+.” 


t Divyatatmi, mi Veeramtnxktfia, 

I Jftmom jraduM, a lort of sensitive plant. 
§ The holy %.tree, or^icus religtoiu. 

II Jhtiyatatm. 

II Divyatahea, «aA VeeramUrodatfa. 

•• jKkpki fftgantea, or Smilou wert- 
tt Fyavahii rantay&c'ha, 

Veemmitrodut/a, 
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4. He next propounds the thvocation to fire by the party 
undergoing (the ordeal) Thou, 0{wrifyii^fiK, dvrellest 
in the interior of all creatures. Thou,p fira>pyoQounce, like 
a witness, the truth of iny inoncence or guilt*/* Tbow, Q 
fire, dwellest in the interiw>-within the eorporeal system 
of all creatures, whether Tiv^artmSj, oviparous, engendered 
by heat and damp, or proditeed from the earth : thou art pre- 
sent by the preparation of food adapted to each. 0 puri- 
fier, or cause of purity : 0 fire, that provest the innocence of 
the distressed, speak, like a witness the truth of my inno- 
cence or guilt. Poonynpapct&Aiu . (innocence or guilt) is 
the filth case, formed by rejecting the affix lyup. The 
meaning is • speak or declare the truth with reference to inno- 
cence and guilt. 


Inrocatmit to 
be Uhed by the 
imrty undeiyo. 
ing ordeul. 


5. The ball of ir<m being heated by three ignitions, and Po»kion of 

the eocuNd. 

being brought before him by means of a pair of tongs, the 
party undergoing the ordeal) standing in the western circle 
with his face to the eastward, should invoke the fire with the 
formula: according to Ayreeia Having boRed, tvith a 
Ibreefuld ignition, a redhot, shining, polished iron ball, he 
should .speak, invoking trutlif 


6. Tlie meaning is this. For the purpose of cleaning the EtjdBnation 

, of the texu 

iron, having cast the redhot iron ball into water; having 

again heated it and cast it into water, and having heated it 

by a third ignition, and it being lAitracted and placed before 

him, by means of a pair of tongs, tbe'party about to perform 


* Dtvyatalwa snd FeeramUryiaya. 
t Ihvyatatm. 
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(the ordeal) should utter the formuIaoU ‘‘Thou, Ofire, &c.” 
uivoking tnith — or calling on the name of truth. 

7 The chief judge, having placed a common fire at the 
south side of the extremity of the circles, should perfonn the 
bunit ofl’ering with clarified butter, repeating the formula 
“ Ayuaye Vavaedt/a Strahaf one hundred and eight times, 
from the text : — “ For the purpose of pacifying it, be should 
make an offering to the fire, of claritied butter one hundred 
and eight times'^,” 

8 Having performed the burnt offering, and having thrown 

the ball of iron into that fire, and that being redhot, and 
having pertonned the ceremonies already described, com- 
mencing with the invocation to and ending with 

the burnt offering ; at the third ignition, he should invoke the 
fire uilierent in the iron ball with this formula : — ^ Thou, 0 fire, 
art the four Vedas, and thou olficiatest at sacrifices Thou 
art the mouth of the gt)ds. Thou art the mouth of deified 
sages Thou du cllestin the interior of all creatures, therefore 
knowest thou the good and bad. By reason that thou 
cleansest from sin ; therefore art thou called purifier Show 
thyself, 0 purifier flaming in case of guilt, but in case of 
innocence, 0 (ire, become cold. Tliou, 0 fire, pervadest the 
system of all creatures, like a witness. Thou only, 0 
deity, knowest what mortals do not comprehend. This man 
is arraigned in a cause, and desires acquittal. Therefore 
thou art capable of delivering him lawfully from this per- 
plexitjf.” 


• VyavdhdranmyQcha and Veeramitrodaya, 
t Dwyatalwa and recramUrodaya, 
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9. Moreover “ He should place in both hands of him who 
has spoken, an iron ball of 6l1ty palas* * * § , smooth and redhot f 

“ Of him," meaning the parly who is to perforin the ordeal; 

who ha» spoken* who has recited the formula of “ Thou, 
0 fire, &c.” •' iron," a ball made of iron ; “ of fifty pnlas," 
equal in weight to fifty pa/os; “ smooM,” divested of all 
excresrences, on all sides round and polished. It should he 
eight fingers^ in circumference, from the following text of 
Pilatnaha: — " Havingmade aball free from excrescences and 
smooth, eight fingers in circumference, oiul fifty pa/os in 
weight, he should heat it in the fire “ Uedhot,* like fire. 
The chief judge should place or deposit it [the hot ball] 
in both hands covered with Ashwathha leaves, curds, Doob 
grass, and other inateriids* 

10. He next propounds what he should tlien do : — " He, 
taking it, should proceed exactly through seven circles slow- 
U II ” That man, taking the redhot iron ball m the ])alm of 
Ins Lands, should proceed slowly through the seven circles. 
By the use of the term “ exactly” ( eva), he shows that the feet 
are to he placed within each circle, and that the circles are 
not to be stepped over, as Pitamaha has said;—*' He should 
not overstep a circle, nor .should he place his foot behind^.” 


• A weight (if gold or silver equal to fuurcarilMi*. 

t Ydjvyawalcya, cited in the Divyatalm. 

I Angoota, a finger’s breadth, a measure of eight barleycorns. 

§ Vyatvlidramayric'lm, Divyotatm, and Vmamitrodaya. 

II Yajnyamkyn, cited in the DivyeUitisa, 
f Dtvyatatica * 

K s2 


IMmenMons 
and dcaonpDoa 
ol iha rod hot 
ball witlt which 
the ordeal is to 
be performed. 


i 

The aiMscd 
is (0 walk 
tlirnugh seven 
(.Irclse. 



UUttcthara. 


m 

11. He should proceed exactly through seven circles slow- 
ly. This has been said. He next declares what Is the ex- 
tent of each circle, and what is the extent of the intervening 
space between theoiroles:— "The circle must beheld to con- 
sist of sixteen fingers and so much the last*.” That of which 
there are sixteen fingers is consisting of sixteen fingers. The 
circle mu.st be considered as neasiuiDg sixteen fingers, and 

Kxtftnt of the the last, and middlemost of the circles exactly the .same ; 

tliat 18 , exactly sixteen fingers. By prescribing that lie shall 
proceed through seven circles, it follows, that the fir.st circle 
is the starting place, and that there are besides seven oilier 
circles of the extent specified. This has been declared by 
Ndreda in his specification:— “They have declared thiity 
two fingers between one circle and another. By the eiglit 
circles in tiiis manner, there an two hundred fingers and 
forty fingers of land, over and above, in measurement f." 

12. The meaning of this is that, after the starting circle, 
which measures sixteen fingers, follows the first circle, abich, 
together with tho’second and each succeeding one, measures, 
with tlie intervening space, thirty two fingers. The starting 

iixplaiiBtiou circle alone measures sixteen fingers. The seven circles are to 
of tbe text malted over together with the intervening space.s consi.st- 
iog of thirty two fingers. By the eight circles, in this manner, 
there are two hundred and forty fingers in mea.sureincnt. 
Tbe word Angoolamanatah, “ fingers in measurement,” is 
formed by affixing tusih to the crude uouu. 


* Yiijnyamltya, cited in the Feermitndaga. 
t Feeramitrodaya, * 
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IS. In this process, however, haring »n*dfl n starting drtle 
of sixteen fingers, and having divided, into two parts, each of 
the other seven circles or portions of land, consisting, with 
their intervening spaces, of thirty two fingers, passing over 
the seven portions of land, or circles consisting each of sixteen 
fingers which form the intervening space, seven circles pro- 
portioned to the size of the foot of the person about to walk, witiim th« 

larger omn. 

should be made in the remaining circles, which also consist 
each of sixteen fingers, as has been said by bim also : — “ Be 
should make the measure of this circle equal to his foot*.” 


11 It ha.s also been said by PitaniaAn: — “He should 
make eight circles, and after them a ninth. The first to be 
called (the cirde) of fire, the second of ronina, the tinrd 
of the wind, the fourth of the deity Varna, the fifth of the 
deit^ Inrlra, the sixth of Cuvera, the seventh of Soma, the 
eiglh ol Siioita, the ninth of all the gods. This the wise ^ 
ha\ e determined, They have declared thirty two fingers be- Eniimon,. 

tween one circle and another. By the eight circles, in this dw, 
manner, there are two hundred fingers and fifty six fingers of 
land in ineasureinent. Another circle is to be made, equal 
ill measurement to the foot of the person about to walk. 

In eacli of the circles Cusa grass must be placed, as pre- 
scnbed by the SAaetertf.” From these texts it follows, 
that, excluding the ninth circle, called the circle of all tlio 
gods, fur which no particular measurement of fingers has 
been specified, by the eight circles and their intervening 
spaces, each consisting of sixteen fingers, two hundred and 
fifty six fingers are taken up : still as there are only seven 

* I'djnjfauxilcjia, cited in the FyavahdramajfOe’ha, Vkyatatm, and 
VeeramUrodaya. 

t VyafmKdramayse’ha, Divyaletwa, and Feemmitrodaya. 
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circles fo be travelled over, in the first of which he stands, 
and in the ninth of which he drops (the hot iron), there is no 
discrepancy. 

1 5. The measurement of an angoola or finder’s breadth 
is this; eight yuvas, or very small barloj eorn.s, make uu 
angoola or finger. This is declared to be the measure of an 
angoola ; but twelve angoolas or fingers make one vitesti or 
span ; two vilestis or spans make one hmta or cubit , four 
cubits make one danda or stuif; two thousand ot them make 
one vrosa, and eight thousand of them make ont yojann. Tins 
must be understood. 

Ifi. Having gone over the sevei circles, w hat is to be done ' 
In answer to this he says — “HciOtains ne(|inllal, it. luniitg 
rclmquisl'.ed the fire, his hands h'“ing rubbed w itli nee, la is 
unburnt*.” Standing in the eijjhlh eirde, ami droiipiiig tlie 
redhot iron ball in the ninth circle, and nee beiii” rubbed on 
both Ins hands, if his hands are unburnt, he obi, mis acquittal 
But if his hands are burnt, be is cnmnial. This is the true 
meaning. 

17. He wiio, trembling through fear, is burnt elsewbm 
than in bis hands, is not on thisacrount criminal, as CatyA- 
yma has said; — “ A person trembling under an accusation, 
if be IS burnt elsewhere than in the proper place, the gods 
oonsidi r him as unbumt, and to him he should again cause (the 
ordeal) to be given. TJie ball falling in tlie intermediate 
space, or in a case of doubt, he should again take itf.” 


• Diryatatwa 

t yii;rtyawaicj/a, cited lathe Diisyatatm. 
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18. \\1»en the ball of the person, in the act of waUdiig, 
falls in the intermediate space, or short of the eighUi circle, or 
M liere there is a doubt ns to whether he is burnt of unbiimt, 
he should then take it agaio.—Thus has the inferred mean- 
ing been declared. 




19. And here tlic substance of the ceremony is recapitu- 
lated. HaMitg performed the Bhoota Shoodhee on the day 
but one before - having on the day before constructed the cir- 
cles as prescribed by law -having worshipped the iiiferiordei- 
lie.s iiresidiiig over the several circles respectively: having pre- 
pared till’ lire: liav ing completed the Aowo or propiti- 

atory sacniice lo it having placed the iron ball in the Are: 

ha\ mg gone tliroiigli the invocation to Dhartna, and the wor* Rocspliulstlan 

of the Ceremony ^ 

ship (it all the deities ending w'ith the burnt oiTering: having 
pertormed (he ceremony of rubbing with rice the hands of the 
))cr.son undergoing the ordeal, he being fasting, having bathed, 
and stundiiig in Ins wet clothes, in the westernmost circle, and 
the paper containing the articles of charge being tied with the 
proper iiiuntias on his head; tlie chief judge, having invoked 
the tire at the ignition, and taking the redhot iron ball with a 
pair ol tongs, should place it, liemg worshipped by the person 
undergoing the ordeal, in the palm of Ins hands ; and ho having 
gone through the .seven circles, and dropped it in the ninth, 
it dpiburnt IS innocent. — This is the law relative to fire. 


SECTfON 4. 

Of the Ordeal by Water. 

1 He now propounds the rule regarding the (ordeal by) Form* uy he 
water- — “ He (tlie accused) having used this invocation, orlu^*** '** ^* ** 
‘ Preserve me, 0 Varuna, by declaring the truth/ should 
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enter the water, holding the thigh of a person immersed up 
to his navel*.” 

3. “ Having used this invocation” or bavmg invoked 
the water with this formula, “ 0 Varuna, by declaring 
truth, preserve me the person who is about to undergo the 
ordeal, having grasped the thigh of a person immersed up to 
his navel, that is, of a person standing in water of sutlicient 
depth to reach his navel, sliould enter or plunge into the 
water. 

3. This must be done after the worship of Yanina, as ap- 
pears from the text; — “ The purified (chiel judge) first shall 
perform the worship of Varuna with perlumcs, garlands, 
Soorabhi (a sweet smelling subsi >Ace), honej, milk, claiili- 
ed butter, &ct” This must be done after the invocation 
of Dharma and the other deities, and after the « oi ship and 
burnt offerings shall have been performed, and the nnlteii 
charge placed on the head with the prescribed fonnula , such 
being the general rule applicable to all ordeals. 

4. “ Thou, 0 water, art the life of all creatures. Thou w as! 

contrived at the beginning of the creation. Thou ait cele- 
brated as the purifier of all nature, animate and inanimate 
Therefore do thou exhibit thj real essence for the discovery 
of good and Alter the chief judge shall have made 

the ubo\e invocation to the water, the person about to uri- 


• Vdpiuawalcyaf cited in the Divyatalvja, Vivadatandava > but Vyasa, 
in the Vyuvahdramayficha, 

1 cited in the Dhvyatatwa, Vivddatandava, and Fyavahdra-^ 

mayiivku 

X Fitaniaha, cited in the Divyatatwa and f xvadatandam* 
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derffo the ordeal ehould thus invoke the Water, " Pwwve 
me, 0 Yaruna, by declaring the truth* * * § .” 

5. By Ndreda have been declared the places fit to be 
used for the ordeal by watef : — “ [The ordeal should be admi* 

nistered] in a river gently flowing [JVarfO* 
a rivulet [ Yaha], a pond [Hrocfa], a mountainous cavity 
\J)evakhata\ spool [TVuiaya], and a lake [Saraf.]” Pita- 
maha also ordains He (the accused) should dive into 
still water, but neitiier too deep nor too shallow. It 
should be devoid of weeds and aquatic plants, and free from 
leeches and fish. He may administer the ordeal by tneUns 
of that water which is contained in mountainous cavities. 
He should always avoid a reservoir and a rapidly flowing 
river. He must always have recourse to such water as is 
free from waves and mudj.” 

6. The term “ reeervoir” means water which has been 
brought from a pool, lidu, or elsewhere, and emptied into a 
copper or other cistern. 

7 The person standing in water up to his navel, bolding a 
Dharrm sth'hoona or sacred pillar, made of a tree suitable 
for sacrifice, should remain there, with his tace to the east 
quarter ; as appears from the text, *’ Having held a sacred 
pillar, he should remain in the water with his face to the 
east quarter 


• Vide Supra, § 1. 

t Dieyatatua, VienieUmiem, 

^ rteorfflOwufam. 

§ JkopoMm. 
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8 Wliat shall be done after this ’ It is replied : — " A 
swift runner shall then hasten to fetch an arrow discharged 
at the moment, and if, while the runner is absent, be appears 
immersed, he should obtain acquittal‘s.” 

9. At the same time that the accused plunged into water, 
a strong person should discharge an arrow, and another swift 
runner proceeding to the spot where the arrow fell, having 
brought the arrow so discharged, if he, upon his return, see 
the person under the water, then he is entitled to acquittal. 

10. It has been described also in the following manner 
After three arrows shall have been discliarged, a swift run- 
ner, having proceeded (o the place where the second arrow 
has fallen, and having taken it uj., should remain there, and 
another swift runner should leinain at the plate from 
whence the airow was discharged under the Torana or 
signal post, Af(er the}.' have tliii.s taken up a position, a 
third pel son should clap his hands, and the person who is 
about to undergo the ordeal should immediately dive under 
the water, at which instant the person standing under the 
signal post .should run to the spot on which the second arrow 
fell, and, on his arrival, the person who took up the arrow, 
should hasten to the signal post, and if, on his return, he 
do not see the accused immersed under water, then he is 
condemned This has been clearly declared by Pitamaha. 

11. “ The running and diving, of the runner and the per- 
son who is about to undergo the ordeal, should be simulta- 
neous. A swift runner should proceed from the foot of the 


YyavahdrmayUe‘ha> 
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signal post to the target : aftervrards the second one should 
quickly bring the arrow. He should go from the foot of 
the signal post, to the place where the 6rst person went. If, 
on the return of him who took up the arrow, he do not 
see the accused out of the water, but entirely immersed UU'- 
der it, then his innocence must be admitted* * * § .” 

12. Ndreda has defined what constitutes a swift runner: Whatconati. 
— “ Among filty runners two who can run most quickly, runner, 
.sliuuld be appointed to bring the arrowf 

13. The signal post should be made to come up to the ear De«cripii<m 
of tlie person who is about to undergo the ordeal, and fixed poit* 

on an even ground in the vicinity of the place where he is 
about to undergo immersion. The text of "Sareda declares : — 

“ A signal post as high as the ear [of the accused] should be 
erected on level and purified ground, on tlie edge of the 
water in which he is to be immersed*.'’ 

14 He [the chief judge] should first worship three ar- now and «r. 
rows and a bow made of bamboo, with auspicious ofl'erings, 
white flowers, &c as Pitamaha inis declared : — He [the 
thief judge] having first worshipped the arrows and the bow 
made of bamboo, with auspicious otrerings, incense and flow- 
eis. should afterwards proceed to pertorm the rite, [that is, 
to administer the ordeal] §.” 

• Dimjatatwa* 

t Dwyatatm and Vyavdhdramayt^c^ha. 

J Dtvyatatwa^ 

§ Vyavaharamayuc'fM. 


TT 2 
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15. By Ndreda have been declared the dimensions of 
<he bow and [distance] of the target. “ Seven hundred fin- 
gers [in length] is a kroora d’kanit or dreadful bow ; six 
hundred is a tnadhyama or moderate, and five hundred is 
a munda or inferior bow ; know this to be the rule of the 
bow*. A skilful archer having made a target one hundred 
and fifty cubits distant, should discharge three arrows from 
a moderate bow, but not from any other. The archer is 
blameable if the arrows go beyond or fall short of the tar- 
gelf .” Or the term “ seven hundred” may be construed 
seven fingers more than a hundred [as being the measure 
of] a kroora d hard or dreadful bow ; so the terms six hun- 
dred and five hundred [may be construed similar!) ] Tlius 
the measure of a kroora dhatd r dreadful bow would be 
eleven fingers more than four cubits, of the madhyama nr 
moderate bow ten fingers more, and of the munda or infe- 
rior bow nine fingers more. 

#6. The arrows must be made of bamboo, but without an 
iron head, as appears from the text: — “ An arrow without an 
iron point should be made for the purpose of the trial, and 
formed from the branch of a bamboo without knots, and the 
art her should discharge it with all his mightj.” 

17. He should appoint as the archer, a person fasting, a 
C'shetriya or a Brahmin practised in the art, as appears 
from the text “ It is declared that a C'shetnya is to be the 


^ Divifatatwa, Ftvadatandam, and Vyavoharamnyhcha 

t Fxtamaha^ cited in the Divyatatma; but Ndreda in the Fteddatan^ 
dava and V’tftivaharamayiic'ha. 

^ Catydyana, cited in the Dwyatalwtj Vtvdda(andava, and 
hdramayucluu 



326 


Of the Ordeal by Water. 

• 

archer, or a Brahmin practised m that art ; a mild, even- 
minded person, and one who has fasted shall discharge the 
arrow’ 


18. Of the three arrows discharged, the second one 
should be taken, conformably to the text: — * * * § The law has de- 
clared that, of the discharged arrows, the arrow secondly 
discharged is to be taken by a strong personf.” But it must 
be t.iken u]> from the spot on which it alighted, and not from 
the .spot from which it glanced off. “The (place of the) 
falling of the arrow is to be understood, and (that) of its 
glancing off is not to be attended to. The glancing is the 
tortuflu.s bounding of tlie arrow from distance to distance j.” 

19. The arrows should not be discharged while the wind 
blows high, or on an uneven spot of ground, as appears 
from the text of Pitamaha. “ A wise man shall not dis- 
charge an arrow while the wind blows high, nor on uneven 
ground, and places impeded by trees or posts, and cov^ed 
with grass, shrubs, creepers, mud, or stones^.” 

20. The text before cited ; “ If while the runner is absent, 
he appears immersed, he should obtain acquittal||,” demon- 
strates the guilt of him who raises his body above the surface 
[before the arrow is brought back]. But Pitamaha has 


* PUttmaha, cited in the XHvyaUUwa, and VyawAdramayUc’ha. 

,t Divyaiatwa^ 

X Ibid. 

§ Dtvyatatwa, Vivodatandava* 

II Vide Supra, § 8. 
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declared him guilty who moves from the spot;—" Under no 
circumstances should his innocence be admitted, if even a 
part of his person be visible, or if he move to another place 
from that into which he first plunged*.” 

21. By the mention, “ if even a part of his person be 
visible f the parts of his body from his ear downwards are 
intended, for tliere is particular mention [of that organ ] 
“ During the time of his being under water, should his head 
only be seen, but not hi.s ear and nose, in this case his inno- 
cence must be admittedf ” 

22. The following is a recapitulation of the rules for the 
present ordeal. Having fixed the gnal post as before de- 
.senbed in the vicinity of a piece oi water of the description 
mentioned ; baling made a target in a place at the dis- 
tance specified ; having worshipped the bow with the arrows 
in the v u init j of the signal post , having invoked Varuna 
to enter the water, and having worshipped him ; having 
comjileted the worship, ending with burnt offerings, of 
Dharma and the other deities ; and having bound the written 
charge on the head of the person who is about to undergo 
the ordeal, the chief judge should invoke the water with 
this/or»»«/rt, “ Thou, 0 water, art the life of all creatures 
after this the person who is .about to undergo the ordeal, 
having invoked the water with this formula, “ Preserve me, 
0 Varuna, by declaring the truth,” should approach the per- 


* NAreda and FrtJmjiati, cited in the DtoyaUUm ; but Pttamaha in 
the Fsfavahdranu^c’ha. 

t Divyatatwa ; but Catudj/am, cited in the Vw&datandava and Vj/ava* 
hiramayUc’ha. 
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son standing up to his navel in water and leaning on a pil- 
lar; and alter tliree arrows have been discharged^ a swift 
runner going to the spot where the second arrow has alight- 
ed, shall take it up, and another one having been stationed 
at the foot of the signal post, the chief judge should clap 
his hands thrice, at which instant the running and diving 
should be siiiiultanedus, aud then the fetching the arrow. 

Section B. 

Of the Ordeal by Poison. 

1 He now propounds the rule of the ordeal by poison : — Form to 
— ohnerved in 

J lioii, () poison, art the son of Brahma, firm in the virtue th» ordeal. 

of truth Relieve me from this nrcusation, and by means of 
thy virtue become as nectar to me*,” “ Having recited this 
formula, [the accused] should swallow Sarangaor Hemasai- 
laja poison, and if the poison digest, without violent symp- 
toms, it indicates his innocencef.” 


2. The accused, having invoked the poison with this 
formula, (Thou, 0 poison, &c § 1.) shall swallow the poison 
produced on the Hemalaya mountains, or from the horn of an 
animal , and if he can digest it, without manifesting any vio- 
lent symptoms from the poison, he is in that case absolved. 
By violent symptoms of poison is signified an entire change 
of the system from its natural state, as a text declares : — 
“ The entire change of the system from its natural state is a 
violent symptom of poisonj.” 


Explnnktion 
of the text. 


* Ydjnyawaicya, cited in the Feeramitrodaya and Divyatatva. 
t Ibid. 


X Veenmttrodaya. 
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3. The corporeal system is composed of seven elements, 
as skin, blood, flesh, serum, bone, marrow, and semen ; and 
the poisonous symptoms are also seven in number, the ap- 
pearances of which are distinctly stated in the Vishatantra : — 
" The first violent symptom of poison is horripilation ; the 
second is perspiration and dryness of the mouth ; the third 
and fourth cause the body to change its natural colour and 
trembling ; the fifth prostration of strength, faltering of the 
voice, and hiccups ; the sixth difficulty of respiration, and 
loss of reason ; and the seventh produces the death of the 
patient'^." 

4. The worship of Mahadeva is in this case incumbent, 
as Nireda says: — “ Having worsh pped Mahestvara with 
incense, complimentary gifts, and rnuntras, he should, while 
fasting, administer the poison in the presence of the gods 
and Brahmins-f." 

5. The chief judge who has fasted, having worshipped 
Mahadeva, should place the poison before him {Mahadeva ), 
and having completed the worship ending with the invoca- 
tion of Dharma and other deities, and burnt offerings, and 
having placed the written charge on the head of the person 
who is about to undergo the ordeal, he should invoke the 
poison thus : — “ Thou, 0 poison, wert produced by Brahma 
for the detection of the evil-minded. Display thy real qua- 
lity towards sinners, but be as ambrosia to the innocent. 
Thou, 0 poison, image of death, wert made by Brahma, re- 


* Feeramilrodaya and Divyatatwa. 
t Vivddatandava and Divyatatm, 
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Iieve this man from sin and by means of thy \ irtue becomn 
as nectar to him* * * § .” 

6. Having used this formula, the poison should be adini< 
nistere'd to him [the accused] in a sitting posture, and fac- 
ing the north, as Nhreda declares : — '' The chief judge, his 
mind being composed, should, while facing either the north 
or east quarter, m the presence of Brahmins, administer the 
poison to [the accused] facing the northf 

7 The Batsanahha and the like poisons are fit to be ad- 
ministered, as a text of Pitamaha declares : — “ Sringi or 
Batsanabha or Himaja poison [should be administered] 

8 The other sorts, which are not to bo used, have also 
been propounded by him:— “ He should reject poisons 
which are factitious, decayed, and vegetable^ ” Ndreda also 
says . — “ The Bhrishta, Charita, Dhoopita, Misrita, Cal- 
coota, and Alamboo poisons, should be carefully avoidei]||. ” 

9. The time of administering the poison is propounded 
by Ndreda — “ Having weighed the poison, the quantity of 
it above indicated, must be administered at a cool season ; 
but one acquainted with the law should not administer it 
either in the afternoon, or in the twilights, or at noon^f.” 

* Pitamaha, cited in the Vseramitrodaya and Fivddataudava. 

t Veeramitrodaya and Divyatatwa. 

X Ibid. 

§ Ibid. 

II Ibid. 
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Qiiuitity to 10. A quantity less than that above stated^ shonld be 

be administer- * * % 

ed, vsrien ac- administered at another time, as a text declares ; — " Four 

cording' to the 

eeawn. barleycorns of poison should be administered in the rainy 
season, five in the hot season, seven in the cold season, and 
less than that in the autumn".” “ Less than that,” means six 
(barleycorns). 

Quantity to i|. By the mention of the cold season, the dewy season 

bo administor- 

ed in the pro- is included, owing to their being included in the same com- 

per aeason. 

pound term in the . The spring is the time for all 
ordeals gener||^ly ; and therefore, at that time also, seven 
barleycorns of poison mixed with clarified butter should be 
^ administered ; as a text of Ndreda declares : — “ One eighth 
minus an eighth of a twentieth ot u sixth of a pala of the 
poison should be administered, mixed with clarified butter, 
to the person who is about to undergo the ordeal 

Meaiures by 12. One paid IS equal to foni svvernass one sixth of a 

quantity i» to pala IS ten tnashas and ten barleycorns; three barley. 

bo Moertainod. , i ■ , , ji , ■ , , , 

corns make one krtshnala; five knshnalas a masha ; 

• one masha is equal to fifteen barleycorns; ten tnashas 

are equal to one hundred and fifty barleycorns ; these with 
the addition of [ten barleyconis] are equal to one liundred 
and sixty barleycorns, which being one sixth of a pala, one 
twentietli of it [one sixth*of a pala] is eight barleycorns ; 
one eighth being substracted from which makes one barley- 
com less, which is equal to an eighth of a twentieth of a sixth 
of a pala [or seven barleycorns]. — This quantity of poison 

* Veeramitrodaya and Dfvyatatwa. 

t Diejfotelwa. 

I Veeramitre<ktj/(u 
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should be adminutered, mixed with clqjrified butter ; but tba 
quantitj of the darified butter should be thirty times greut* 
er than the poison. 

13. Catydyma declares " In tlie morning and in a cool ^ 

place, the poison being finely ground and mixed with clari- 
fied butter thirty times the quantity, should be given to all 
persons'^.” The meaning is, that the poison should be mix- 
ed with thirty times as much clarified butter. 


14. The person about to undergo the ordeal must be care ahonl 
guarded from sorcerers and such like persons. “ The king 
should station his own people to guard the person who has wiXm! 
undergone the ordeal, from the acts of sorcerers and the like, 
tor the space of either three or five days and nights; and 
should exaniiiie whether he keeps any medicine, /omwla, 
drugs, or gem, which may serve as antidotes to the poison, 
concealed about his personf.” These are texts of Pita~ 
malia. 


15. The poison must also be tried: — “ Poisons such ns Reifuigite 
are produced from the horns of animals or from tlm Hima- ^wn.** " 

la} a mountains, of superior quality, having smell, colour, 
and moisture of a known quality, and not removable hy 
charm.sj.” 


16. After taking the .poison a period of time should be Tim uiiow- 

ed for the jmu- 

observed, durbg which a man’s hands may be clapped toge- Mn to uke ef- 
fect- 


* Veeramitrodaya and Dtvjfatatwa, 
t Ibid. 

X Ndreda, cited in the VmifnUrodayQ and Divyakitvsa* 

V V 2 
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ther five hundred times, after which, a remedy must be ap- 
plied, as Ndreda declares: — “ If he (the patient) during 
the time equal to the clapping of hands five hundred times, 
undergo no change of appearance, he is then absolved, and 
remedies must be apphed*.” 

17. PHamaha extends the period to the end of the da}^ 
but this applies to a case where only a small quantity of 
poison IS administered. " After taking the poison, if he be 
well, free from fainting and vomiting, and unchanged in 
appearance, then at the end of the day, his innocence must 
be admitted-}-.” 

18. Here, the chief judge, ha' ng fasted; having wor- 
shipped Mahadeva ; having placed the poison in his presence ; 
having adored Dharma and other deities ; having placed the 
written charge on the head of the person wlio is about to un- 
dergo the ordeal, and invoked the poison, shall administer it 
to him facing the south ; and the person who is about to un- 
dergo tlie ordeal, having invoked the poison, must take it. 
This is the order.— The above is the law of the ordeal by 
poison. 


Section 6. 

Of the Ordeal by sacred Libation. 

♦ 

1. He next propounds the ordeal by sacred libation: — 
“ Having adored the wrathful gods, he should take the 


* Veeramitrvdaya and Divyataim. 
t Feeramitrodoya, 
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f^ater in which they have been bathed, and having invoked 
if, he should cause to drink three huidfuUs of the same 
water'^." 

2. * ** Having adored,” having worshipped with perfumes, 
flowers, and the like ; “ the wrathful gods,” Uoorga, Aditya, 
and other deities : having washed them, the water in whicli 
they have been bathed sliould he collected. After bnnging 
[the water], the chief judge should thus address it, “ Thou, 
0 water, art the life of all mortalsf and should cause tho 
person who is about to undergo the ordeal, to drink three 
hundfulls of it; he having placed the water in another ves- 
sel. and invoking it thus, “ 0 Varuna, by means of thy truth, 
pre.serve mej.” 

3. This IS to be done after the ceremonies prescribed 
for all ordeals, such as the invocation of Dharma and other 
deities, w orship, and burnt offerings, and the placing of the 
written charge on the head with the prescribed formula. 

4. Here, by Pitamaha and others, have been propound- 
ed the rules relative to the deities proper for bathing, the 
ht occasions, and the persons who are competent to perform 
the rites • — “ He should cause him to drink the water of that 
deity to whom he may be particularly devoted, and in case 
the individual worships all the deities equally, he must drink 
the water in which Surya or the sun has been bathed. 

* Ytijiiyavukya, cited in the SmrUtehanclrkd, and Veeramitrodaya 
but Vmhmt m the Vw6datmdava, 

t Vide Supra. 
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Ttiieyes and per^onis who live by the profeesion of arms 
ahould be made to drink the water in which Doorga has 
been bathed, but in no case should a Brahmin be made to 
drink [the water] in which B'hascara or the sun has been 
bathed. The spear of Doorga and the disc (Mandala) of 
Aditya or the sun must be washed; so the weapons of the 
other deities’^.” — This is the rule with respect to the deities. 

6. The sacred libation must always be given in a case 
of confidence, and in cases of suspicion m general, and also 
for the purpose of reconciliation in order to produce mental 
satisfaction. The sacred libation is ordained to be used in 
the rooming, by a person fasting, having bathed, clothed in 
moist garments, by a religious per n, and one not addicted 
to evil practicesf.'' A religious person"' signifies, one who 
believes in the existence of the Supreme Being. 

6. No wise man should adnrinister the sacred libation 
to a drunkard, or a fornicator, to one addicted to evil prac- 
tices, to a fraudulent person, and one professing atheism. He 
should avoid giving the sacred libation to a heinous offender, 
to one irreligious, ungrateful, to one impotent, lowborn, or 
atheistical, to one of whom the customary sacraments have 
been omitted, and who has not received investiture with the 
sacred thread, and to slaves^.*' 

7. A heinous offender,"" [one who has committed] 
crime of the first degree ; irreligious,"" destitute of the re- 


* Smnticlkandrica, VividsUmdam, Veeramitrodaya, and Divyatatm^ 
t C l ted by Baliambhutta^ 
i Ndreda, cited in the Divyatatm, 
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li§:ion of his class or order, and a beretie ; " lowborn f 
bom in the reverse order of the tribes; slaves’’ inclndes 
fishermen or the like. — ^This is the rule relative to persons in> 
competent. 

8 And it must be understood by the text of Ndreda, 
that [tlie chief judge], having made a circle with cow<dung, 
and placed the person who is about to undergo the ordeal, 
facing the east, witliiii Uiat circle, should administer to him 
the sacred libation His text is to the following effect : — 

Having brought the accused, he should place him inside 
the circle, and administer to him three handfulls of water, fac- 
ing the east’.” 

9. Bui [should it be objected], that admitting the esta- 
blishment of guilt and innocence at the completion of the 
other ordeals, beginning with the balance and ending with 
the poison, such effect cannot result from the ordeal by sa- 
cred libation ; it is replied : — “ He is doubtless innocent 
to whom no terrible calamity, proceeding from the act of 
God or the king, happens within fourteen daysf He to 
whom, prior to the expiration of fourteen days, no cala- 
mity or terrible distress proceeding from the king or the 
act of God, that is, having superhuman origin, happens 
or befalls, and he to whom only a slight distress occurs, 
should be considered as innocent ; for cases of slight distress 
are incident to all mortals. 

10. Guilt is not imputable if the calamity occur after the 
prescribed period, as Ndreda says: — "One to whom any 

* Nareda, cited in the Vivddatandava and Divyatatm, 

t Ydjnyamlcya, cited in the Vivadatandsw. 


Duty of the 
chief judge. 


The inno- 
oenoe of the ac> 
cuM(lw]>roved, 
if no rjilunUy 
befall him with- 
lu fourteen 
dny*. 
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happening af- 
ter that MTiod 
i) no evidouM 
of gulit. 
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In trifling 
raHos the peri- 
od iilJou ed in 
\m. 


And varies 
n» ihe charge is 
niore or leas 
tnding. 


great deterioration happens at the end of two weeks, the 
wise should not eunsider as convicted; owing to the expire* 
tion of the prescribed period".” 

11. The text "loitAin/ot/r/een rfays/’ applies to weigh- 
ty charges, us has been specifically declared in the let! - 
“ These must be administered in cases of weighty chargesf ” 
Other periods are propounded by Pitamaha in trifling cases : 
— “ In a trifling case, the sacred libation is to be administer- 
ed.” The periods are these : — “ Of whomsoever any deteri- 
oration appears, during either three or seven nights, or 
twelve days or two weeks, he must be held to be a crinii- 
nalt” 

12. The subject matter which loes not constitute a hea- 
vy charge, may be divided into thioc kinds, and the rule re- 
garding the threeperiods, [namely three nights, seven nights, 
and twelve days,] may be applied to each kind ot case seve- 
rally. — Thus (has been declared) the law of the ordeal by sa- 
cred libation. 


Section 7. 

Of the Ordeal by Grains of Rice. 

1. Jogeswara has propoimded the five great ordeals, 
from the balance to the sacred libation inclusive, as indicated ; 
but other ordeals in trifling charges have been declared 

* Ftvidatandam, Veeramdrodaya, and Dwyatedusa. 

•f Diiyatafim. 

I Smrittrhondricd, Ftviidatandava, and Feeramitrodaya ; but Ycijnya^ 
wakya cited in the DitiyaUUwa. 
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Of tJte Ordeal by Oraim of Bice. 


9 


cd m other Smritis ; Pitamaha has declared : — “ I will 
propound the mode of using the ordeal by husked rice as or- 
dained. In the case of tbeft the [ordeal of] husked rice ia 
to he administered, and not in other cases ; this is certain. 
2. He shoidd cause white rice to be used, and of the Shalte'*^ 
description, but not of any other kind. A purified person 
having mixed the same with water, m which [an image of the 
sun] has been bathed, in an earthen vessel exposed to the 
rajs of the sun, should leave it on the same spot all tlie night. 
He [the chief judge] must cause the person, standing with 
his face to the east, liaving fasted and bathed, and taken the 
written charge on his head, to chew the rice and to spit it 
out on a leaf The leaf must be of the fig-treef, and not of 
any oilier; bul if none he procurable, of the likoorjapatral* 
3 If the chewed rico be tinged with blood, and the jaws and 
palate [ot the accused] become dry, and bis body tremble, 
consider him guilt} Let the chief judge, having caused 
the person who has taken the written charge on Ins head, to 
chew the rite and to spit it out. Having caused to chew[A/i7(^<!:- 
s/iydira] is the active participle formed by the causal affix 
fuc/if In tins instance, the invocation of Dhar?na and the 
cfrcinonies are to be observed, in the manner already pre- 
s( ribed ; such being the general rule applicable to all ordeals 


Should bo ad« 
minittt«nr«d in 
oMet of 


CoremonlM 
to 1)0 ohRorved 
OH the ooc!i- 

IIOU. 


Proof of 


All the cero* 
7nntii(*!i prescri- 
bed lor other 
orJealN to he ob- 
Hcrvcnl m tbii. 


• Rico in generiil, but especially m two (l/i«0ps, one like 

white nee grow ing in deep water, and the other a red iwrt requiring 
only a moiflt soil. — Wilson’s Diet. 

t Pif^ila, Ficus reJtfftosa. 

I I’he Bhoj or a tree growing in the snowy mountains, 

and called by travellers a kind of bircli — Wilaon’s Diet. 

§ Smntichandricd, Vwidaiandam, Veemmitriidaya, and Divyalatm, 
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Section 8 

0/ the Ordeal by hot Metal 

1 The ordeal by liol nielal l)a.s been propounded by Pita- 

rri'tlin “ A round cup of either gold, silver, copper, or earth, 
i'l to be made, sixteen fingers [in circumference] and four m 
depth"'.” The term “ round cup” here means a 

fircular pan. “ It is to be filled up with twenty palas of 
rlaritied butter and oil ; and one tnoiha o( gold is to be 
thrown in when it is lieated sufficiently ; and he [the accused] 
should take cut the gold by the thumb and forefinger joined 

He whose hand trembles not, and does not become blistered, 

1 

and who.se fingers sustain no detriment, becomes absolved by 
means of las virtuef.” 

2 In the text, the term “ should take out” means, should 
lift out o( the vessel only, and it is not neces.sary to be throw a 
over the side. 

3. Another mode is: — “ Having put clarified butter, made 
of cow’s milk, into a vessel formed eitlier of gold, silver, 
copper, iron, or earth, a purified person should heat it in the 
tire. A piece of metal, either gold, silver, copper, or iron, 
properly ( leaned and washed once with it, is to be thrown 
in it [the clarified butter], boiling with efl’ervescence, and not 
admitting the touch of the nail. It [the clarified butter] 
should be examined by throwing into it the leaf of the 


• The text is read otherwise by the authors of the SmrituMndrka, 
llrMandam, reeramttrodaya, snd Dnyataiwa. 


t Ibid. 
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Area'' tree, being purified as for sacrifice^ and having a hiss- 
ing sound ; afterwards he should once consecrate it with this 
Muntra at formula' — ‘Thou, 0 clarified butterjOrt most pure 
for sacrificial observances. Thou, 0 fire, certainly burnest 
sinners, and waxes! cold in favour of the innocent.’ He should 
cause him [the accused], having come fasting, bathed, and 
with moist clothes, to take out the metal, which was left in 
tlie clanlied butter. The examiners should inspect his fore- 
finger , and if there be no blisters on it, he is innocent, but 
ifolherwi.se, guiltyf ” 

4. Ffere also the rule regarding the invocation of DA«r- All thu wr*. 

, 1 . 1,1 , ‘ monirt iiNtHl ill 

and the like ceremonies, must be attended to The othovordtHhu} 
above incantation to the clarified butter is to be used by the 
thief judge ^ 

.'i “ Thou, 0 purifying fire, dwellest in the interior of all Formula to 

cre<itiire.s| ” This formula is to be used by the person 
about to undergo the ordeal. 

(i. From the text “ should imspect the forefinger" it fol- Ex|tUnatioii 
lows, that it is that finger by winch the metal should be 
taken out — Thus has been succinctly propounded the ordeal 
bj hot metal. 


• Ana w commonly called Avawia : Cahtropig gtgnniea, 
J Smntichandrtca, Veeramitrodkiya^ and DivyattUmi, 
t Vtde Supra, 


X X 2 
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Section 9. 

Of the Ordeal by Dharma and Adharyna. 

1. By Pitamaha has been declaretj the rule regarding 
the ordeal named Dharma and Adharma !^ ; — I will now 
clearly propound the trial by Dharma and Adhartna, [whn h 
is intended for] murderers, ti\il suitors, and persons subject 
to the perl'ormance of penancef.” 

2. AIurdners \ in cases involving life ; civil suit- 
orH \ in cases involving properly; “ persons subject to the 
jyerformance of penance/* in cases involving moral sin. 

3. An image of Dharma is to he made w ith silver, and 

another oi Adhanna w ith lead oi meaning is, 

that this linage may be made either oi lead or iron 

4. He declares another mode — Or he may draw white 
and blaik figures of Dharma and Adharma, either on aleat 
oi the lihoj tree, or on cam as, doth, &c lie should sprin- 
kle the Panchagavya§ on them, and should make otferings 
of perfumes and garlands. Dharma will hold a white flower 
in his hand, and Adharrna a black one. Having made two 
pictures as above described, be should entlose ibeni in two 
round balls. Two balls equal in size are to be made eillier 

• These terms may be translated t)ie genius of justice and of injuslRt*. 

t SnmtivlKwdnca, Vtrramttn/day/a, and Divyatutwa. 

I ruairuiha, cited in the Smrtttctumdnca, VeeramUrodaya, and Du 
rytatwa. 

^ Tlus IS used for puiifuMtion, and made with sugar, clarified butter, 
hont'y, cow-dung, and cow -urine 
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with cow-dung or earth, placed unobserved in a fresh 
earthen vessel Having placed the vessel on a spot cleaned 
and rubbed with cow-dung, and in the presence of the gods 
and Brahmins , he should invoke the gods and regents of 
the world in the manner above prescribed^/* 

6. He should draw out the written charge after the invoca- 
tion of Dhartna : then the accused should recite this formu- 
la H I am tree from guilt, may Dharma come into my 
hand ; if 1 am guilty, then by means of its virtue, may Sinf 
come into rny handj ** 

6 The accused without delay shall then take out one 
of the images , he is acquitted if he bring out the image of 
Dharma, bul condemned if he draw lorth that of -4t/4ar- 
ma^ ’’ — Thus has been succinctly declared the trial by 
Dharma and Adharma. 

Section 10. 

Of other Tests. 

1. Moreover, other tests with reference to the im|K)rtance 
and lightness of the subject matter, as well as to the distinc- 
tion ot the tribes, have been declared by Menu and others. 
Those are — “ The oath should be taken, by truth in the case 
of one Niska • by touclnng the feet [of a superior] in that 

Pitamaha, cited iii the Smrittchamrwdf Veeramitrffdaya, and Di- 
iyatatwa, 

t Sin here means the image of Adharma. 

J Pitanidia, cited m the Smnttdiandricd, Veeramitrodaya, and Z)tVjya- 
tatwa. 
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Mitacshara. 

of two Niskas, and by [the forfeiture of the fruit of] virtu- 
ous acts in the case of three, and by the sacred libation in 
cases exceeding that amount^.” “ Let the judge cause a 
priest to swear by his veracity ; a soldier, by his horse or 
elephant, and his weapons ; a merchant by his kine, grain, 
and gold; a mechanic or servile man, by imprecating on 
his own head, if he speak falsely, all possible crimesf 

2. The mode of ascertaining innocence is propounded by 
Menu . — ^ One who meets with no speedy misfortune, must 
be held veracious in his testimony on oatLJ The calamity 
is thus described " Of whom no dreadful calamity belalls 
fioin God or the king§.'* * * § 

3 The extent of the period [allov^ t for the appearance 
ol ilie calamilj], vanes (rom I lie fust night to the tliird^froin 
the third night to the tilth, and so lonh, and sliould be hved 
with leference to the serious or trifling nature ol the charge 

4. The result, whetliei successtul or otherwise, of these 
ordeals,* being delerinmed, a distiintion as to the punish- 
ment IS shown by Cafydyana : — “ He should cause to be 
paid [by the losing] to the successtul party halt of an hundred, 
and the condemned is subject to apenalt}||/’ 


• VivadiitandiitKL* 

t Menu S, § 113, cited in the Vtvadatandava, Veeramitrodaya, and 
DivyatatuHi, 

J Vivadatandam, FeeramUroddifa, Menu, 8 . § 115 . 

§ Vide Supra 
II VtvudaCaudam- 
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5 Tlie penalty is thus propounded " The penalty in the 
ordeal by poison, water, Are, balance, sacred libation, rice, 
hot metal, should be awarded consecutively ; thus one thou- 
sand, six hundred, live hundred, four, three, two, and one hun- 
dred. and in inferior ordeals he should attach an inferior 
[penalty.]” 

6. This peculiar penalty for cases of ordeal is to be su- 
peradded to the penalty before denounced by the text, ( ‘ In 
the case of a denial, when the claimant proves his allegation, 
the defendant being cast, is to pay the amount, and an equal 
tine to the kingf ”) 


• Caty^iyamf cited in the V tvMiataiuiam. 
t Vide Supra, Cap li Sect, 3. § 1. 
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A djii ration, 


mode of adjurinfi^ the gevenil order<i^ 

.... 248 

exception in case of certain Brahminh^ 

C'tketry- 

av, and VaisyaSy . . 

ib. 

case of witnesses being challenged. 

. . ib. 

form of adjuration to be used towards the aervile 

class, and to the regenerate orders following 

mean occupations, , . 

. . 249 

tlie adjuration not to be understood literally, . . 250 

Adiiimistration of justice. 

. . 133 

Admonition, 

. . 250 

Adopted son. 

.. 70 

Adoption, 

. . 63, 76 

what forms at present allowed, . . 

65 

Dattaca lorni. 

. . lb. 

Critruna form. 

. . ib. 

a widow, li in distress, may give her son in adoption, . , 66 

and may adopt with sanction of her late husband, . . ib. 

qualihcations of the adopting party, . 

i5. 

of the adopted party. 

67 

exception in case of a Sudra^ 

ib. 

widow may adopt with sanction of kjndred. 

68 

brother’s son should be preferred. 

ib. 

this rule does not invabdate the adoption of a 

stranger, tb 

must be mitiated in the adopter's family. 

69 

effect of adoption. 

. . lb. 
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Adoption^ hi9 consangiiineous relatives are not liis heirs. 

69 

exception in case of a Dtvyamiishyayana. 

1 • • 

70 

share of adopted son with a son or more 

sons subse- 


quently bom, 

* 

lb 

has all the rights of a posthumous son, 


lb 

age of, . . 


72 

periods of, . . 

. 

73 

canJSt take place after investiture, but 

may after 


tonsure under five years. 

. . 

75 

among the Maharattas no restriction as 

to age of a 


relation, 


lb. 

nor in the Critrima form. 

. 

lb 

a man having a son and a son’s son, may gi'e the for- 


mer in adoption. 

• m 

77 

two persons cannot adopt the same indii 

irlual undf'r 


any circumstances, 

> 1 • 

ih 

a man having a sou or an ar pted son 

may auAio- 


rize Ins vviie to adopt anothei, failing such son, 

84 

but whether she can without sikJi sanction, 

IS disputed, 

87 

ol the Cntrima form. 


08 

Vnia son, 


101 

Pwtnerhmjllkny 

, 

lb 

Cshett aja. 

. 

102 

other tonns obsolete, 


ih 

Affirm.^tinn, 


285 

Age ot adoption. 


72 

Alienation, 


3 

Amercement, 


224 

Brahmins may be amerced. 


111 

Ancestor, 

.. 111.215 

Ancestral property cannot be alienated at pleasure. 


14 

Amtya Duyamushyayana, 
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must not be taken before the declaration has been 


amended, 
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to be written. 


lb. 

explanation, 
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further explanation, 
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, . 
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nature oi confession, . . . « 
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denial is fouriold, 

ib. 

semblance of an answer. 

.. 159 

a confession is a ^ood, answer. 

. . 163 

distinction between an exculpatory negation and a simple 

denial. 

. . ib. 

Appeal, 


some cases t^ppealable, others not. 

. . a. 

relative rank, ol tribunals propounded. 

. . tb. 

€*xposition ot tlie text, 

. . lb' 

an appeal may be preferred from the decision of a 

tainily upwards to |.>ersoiis specially appointed by the 

ruler. 

.. 224 

an appeal inny be preierred to the king 

If afErmr<d, 

app(*llant to be amerced , il reversed, judicial authori 

ties to be amerced. 

.. tb. 

A[)pellaiit, 

. . tb. 

And tree, 

.. 3ia 

Arc hc'r, 

. . 3 24 

Argument, 

76 

against unequal partition, ^ 

Arrest, ^ 

45 

. . 146 

fourfold, 

.. lb 

of lirealung. 

tb. 

improper, 

tb. 

exemptions from. 

tb. 

meaiiJiig ul the (onn. 

. . 147 

Arrows, 

323, 324, 325 

Assessors, 

. . 135, 184 

appointment of. 

. . l.<5 

should belong to the Brahminual tribe. 

.. 136 

nil mile r of, 

ib. 

are distinct from the first mentioned Brahmins^ . . ib. 

duty of, . . . * 

. . 137 

B 

Balance (ordeal b\), 

298. 300 

Benares, 

22, 32, 44. 91 

Bengal, 

43, 44, 47, 90 

Bow, 

323, 324 

Brahmin, •» 

210, 248 

Bran dm g, ^ 

211 



348 


INDEX. 


Brother^ 


*s non, 
graiidsoD5 


Pago. 

26,49, 76 
27,68 
28 


C 


249 

142 

th 

29.'^ 

ih. 


Challenge, 

a chaDenge punishable. 

Charges, 

are two-fold, presumptive and positive, 
positive charges are two-fold, for commission or omis- 
sion, 

what u» termed a heavy charge, 
objection replied to. 

Chief Judge, , . . . 305, 307, 314, 320, 328, 335 

supremacy of the chief judge, . . 139 

etymological derivation of the term, . if>. 

Civil Action, 

difference in the case of f. civil action from a 

cnniinal prosecution, . . , 171 

distinctiou in civil and cnniinal cases, ** . . 296 

Claims, .. 171, 175 

diversity of, ^ ..143 

conflicting, . . . . 180 

Cognates, . . . . . . 78, 79 

Complaint, 

should be made voluntarily, . . 143 

there may be many complaints against one, . . 144 

reasons for a second record of the, . . 148 

difference between the first complaint and the decla- 
ration, . , . . 149 

Complainant, 

to be interrogated previous to summons being 
issued, 

the term plaintiff or complainant includes their 
sons, grandsons, and agents. 

Condition of partition, 
of slavery. 

Confession, 


Coiment, 

Contracts, 


what contracts are binding on representatives. 


144 

. , 153 

43 

.. 114 

.. 165 

. . 43, 76 
121, 270 
.. 127 
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Contradiction^ . . . . . . . . 343 

Coverture, . . . • . . 104, 122 

Counsellors, duty of, . . . . ,.137 

Credibility, 

must be inquired into, after the question of com- 
petency has been disposed of. 255 

another objection replied to, . 25(J 

Criminal prosecution, .. 171,172 

Criia son, . . . . . . tb. 

the Gosu^amis adopt in the Crita form, , . %h, 

Ciitfima, form of adoption, . . . . . . 65, 75, 98 

acrorclinj; to ^vliich form a brother or a father may be 

adopted, . . . . . . 76 

he does not lose relation to his natural family, but 

inherits m both, . . . . . ib. 

adopted by a ^idow, does not thereby become son of 

tile husband, . . . i6. 

must hiniHidf oonaenl to the adoption, . tb. 

relation does not descend, * , . t6. 

does not inherit collaterally, . . 77 

reason of its prevalence in . . 700 

sanction of the husband not re46ifiite in this form of 
adoption, . . • . , , ib. 

the husband may have one Critrima son, and the wife 

another, . . 101 

Cshetrr/ja, . , . . . . 102 

C shei?ya, . , • . . , 248 


D 


Dhamm, 

340 

Dattacachayidnca, 

.. 72, 74 

Dattacamimangaa, 

. . . . ib. 

Datiaca, form of adoption. 

. . 65 

son succeeds collaterally. 

but not to the property of 

cognates. 

.78 

Daughter, 

..21,22,60 

’s son. 

. . 23 

Dayarramasangraha, 

. . 29 

Decision, 

.. 224 


a decision founded on inference being erroneous, no 
blama attaches, « . ./ . « 186 
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I)ecisioii_, liable to reversaJ, . . . . . * 225 

the decision rests on the evidence of the witnesses 
adduced;^ . , 253 

except where the witnesses do not recollect^, i6. 

Debt, .. ..Ill 

a bonded debt claimable from the son and grandson of 
the obligor, .. 274 

objection answered, . . . ih 

the text has bt^en recited to exonerate the fourth in des- 
lent, . . - .275 

rase in winch the fourth and others in descent may adjust 
the debt, . . . ii 

mode cd proceeding where the debtor is unable to dis- 
charge the whole debt at once, 280 

what is to he done after discharge of the debt, . 281 

those who witnessed the loan should witn(‘ss iTpay ineut 
also, lb 

Debtor, . . . 280 

Declaration, 

method of recording the, . 147 

what to contain, 148 

further particulars to be comprised in the, 140 

dilferenc e between the first complaint and the, . . 
semblance of, .. 151 

a declaration is admissible, though invoUing many 

mattcTs, , 152 

(corrections maybe made until the answer is gi\en 
in, .... . . 154 

Decree, a favourable, . , . . . 277 

an unfavourable, , 278 

Defendant, . . . .175 

Deliberation, . . . . . 167 

Dcdmquemy, . . 243 

Denial, * . . . 163 

Deposit, . . . 208 

Deposition, inode of taking, , , . , . . 247 

Deputy, sick and other exempted persons may appear 

by, . . . . . . . , . 147 

Distress, . . . . . . . . 66 

Distnbutioii, unequal, . . , . . . 6 

Divuie test, • - \ * • * • 283, 286 
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Document, wlial is termed an oflicml, . . 277 

mode‘ of clearing up doubt from a coulested, . . 279 

Door^n, . . . . » . . 304 

Dwyammhifaijmia, . . . 70 

form of adoption, . . 71 

Nt/i/ff lorm, . . , . . ift. 

Atiiti/a, . , , tl) 

Ills share with a son subsequently born, ib 
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Era'iTM'ipation, - . ,,118 

r>roi, , . . 123 

fatal ti» ainrninal prosecution. I hough not t(> a civil suit, , 172 

Ktimal <odc, 189, 193 

I'iV c, of partition, . , 53 

on (UltNcrv of the answer, e\idence shall lustanlly 

be adduced, . Ifil 

III a < a^e of c oufession, no evidence requisite, , Ib,5 
four scarfs of, . , . . J95 

further diMsion of, . lA. 

objection against evidemee of possesHion rejibed to, 196 
in deiaiiU ol other evidence, a divine lest to bc' 

rt‘sorti d to, fb 

hmnan evidence h preferable* to a divine lest, . 197 

the principal fiart ol a claim be ing pioved Iiy human 
evidence, ic'course should not be bad to a divine 
test, • * lb. 

the same rule declared by Catyaijana, 198 

divine test to be resorted to, onJ). in doftiult of Iniiinin 
evidence, • * 

exception, • • • * , tb 


a title IS stronger evidence than mere recent possession, 212 
simple possesion is no evidence, . - . tb. 

possession is evidence, when accompaniecJ by five 

conditions, . . » - . . ih 

also when accompanied by hereditary succession, 213 
it afl'ords presumption of a title, ^ . . ib. 
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Evidence^ a title is evidence in cases within the memory 
of man^ but beyond such memory possession is 
sufficient^ . . . . , . 213 

text of Catyayana cited in confirmation, . . tb. 

one hundred years defined to be a period within 

the memory of man, . . 214 

possession with an infemble title is evidence of 
right, . . . . 216 

false evidence being detected, the judgment is to 
be reversed, . . . . 252 

mode of proceeding when the evidence is contra- 



dictory, 
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what further means of proof may be resorted 

to. 


by a claimant not content with his evidence. 

256 

Expiation, 

. . 

265, 267 
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Factum valet f 

4 

Falsehood, 

• • . • 

178 

Family, 

. . 

69, 76 

undivided. 

22 

Father, 

. . 39, 43, 76, 

103, 227 

Finder, 

• • • . 

. . 232 

Fine, 
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180, 209 

Force, 

• • • • 

. 123 

Fraud, 

• • • • 

. . 124 
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Gayatrt^ 

• • • • 

.. 305 

Gilt, 


. . 200 

Gos^wnmisy 

. . 

101 

Grams of rice. 

. . 337 

Guardian, 

« • • • * * 

103, 105 

the ruling power is the supreme guardian of all minors, 104 

Guaidianship, of the father. 

. . 103 


of the mother. 

. . ib. 


of paternal relations, .... 

.. 104 


of maternal relations, . . 

ib. 


their appointment vested in the ruling power, ib. 


of a iei^ale. 

ib. 
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Guardianship^ during covcrtui-e, . . 104 

in widowhood^ . , . , tfc, 

Gunes, 303 

H 

HeirSj according to the Dayacram^isangraha^ , , 29 

according to Sricrishua^ , . 30 

other authorities, . . , , 31 

Hidden treasure, . 233 

Hot metal, (ordeal by) . . * . 338 

Human evidence, . . 197, 198 

Husband, . . , . . 7G, 100, 101, 227 

I 

Idiot, . . . . * , 208 

Ignorance, .. ,.187 

Incapacity, . . . . . 125 

Inrompetency, • . . . . . 124 

Inheritance, . - , , 2 

Insanit} , .... 12) 

Invi'stiture, .• *. . 73,75 

In. oration, . . 299, 307, 313, 314, 320, 328 

J 

Judgment must be given after addiiccment of evidence, . , 165 

what judgment to be given against defendant being 

east, . . . . . 175 

what judgment to be given against a plaintiff failing to 
establish his claim, . , . . . . 

Judicial authorities, . , , . . . 224 

Judicial proceeding, general definition of, . 134 

subject of a judicial proceeding defined, . 141 

subjects of judicial proceedings are eighteen fold, . . 142 

quadruple division of a, , . . . 166 

judicial del ilje ration, not a distinct division of the pro- 
ceedings, • .167 

Jugumtaiha^ . , - . - . 43, 47, 89 
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King, 

.. 224, 

233 

judicial duty of. 
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133 

responsibility of the. 
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134 

may appoint a representative. 
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Lesion, 
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Liability, 
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Limit abon. 

. . 

233 

Loan, 

. . 

281 
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Mahaxlevay 
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328 

Mfdtrn (iHaSf . . 

. . . 

75 

Majority, 

. . 

111 

Marnapx', 

. . 

57 

Marutasy 


303 

Master, 


227 

Maternal relations. 

. . 

104 

Mfitris, 

. , 

303 

Minor, 

, , 

104 

question as to the liability of a minor 

and Ins estate dur- 


ing his minority. 


107 

minor heir and his estate are not liable for the debt of 


his ancestor until his majority, 


111 

Minority, 

103, 

107 

MHhihty 

. . 22, 95 

Mortgage, 


200 

Mother, 

, . 25, 50 

’s guardianship. 

. 

103 

N 

Negation, 

163, 

285 

Nephew, right of, , . . 

• - . 

50 

l^itya Du'ya'tmishayatiay, 

. . 

71 

Nonsuit, 

. . 

180 

causes of, 

• . 

148 

does not invalidate the claim, 


171 
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Oath, ,.287 

Obligation, . . . * 266 

causes of dissolving, . 121 

insanity, , . tb 

minority, . . . 122 

coverture, . . , . tb. 

lesion, , . . . tb. 

error. . . . . 123 

force, . . ih. 

fraud, ,124 

nKoiii|>elenry, . . . ih 

iiKHpaoty, .. 125 

revociition, . , . . 126 

Obligor, . .,271,274 

Olhcial document, . . . 277 

Omission, . . . . 142 

Ordeal, 


hve principal methods of ordeal, 283 

there are altogether seven metliods of orch al, . , tb 

scales and the other tour methods of ordeal to be used 

in certain cases, . . 284 

an ordeal may be resorted to, in proof of u negation, as 

Hell as oi an aflirmution, . . 285 

diflTerent ordt als apidn able to diilerent accusations, . , ib. 

other divine tests described, . . 286 

distinction between an oath and an ordeal, . 287 

and between dilfereiit kinds ol ordeal, 288 

ceremonies to be obseived witli respect to ordeals in 

general, . 289 

difl’erent times propounded for diflerenl ordeals, . . 290 

partu alar seiLsons enjoined lor particular (irdeals, tb 

pa rtu ulrir seasons prohibited, * 291 

ordeals for particular peraons, . . ib. 

Ordeal by balance, 

mode of proceeding willi respect t(v . . 298 

inferpretAtion of the text, . . tb 

inv ocation to be used by the party undergoing the ordeal, 299 
tree to be rut down with certain < eremonies, . tb. 

metiiod of constructing tlie balance, . . , . , 300 

method of weighing, . . . . . ib. 
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Ordeal by balance^ 

forms and ceremonies to be observed on the occasion, 301 
worship of the regents of the world, .... . . 302 

of the Vasus, See. ... ... , , i6 

olTenrigs to be presented, ... .... 304 

mode in which the worslup is to be performed, . li 

qualifications of the otficiating chief judge, .... 305 

the Gayafri to be repeated, .... . . ib 

the accusation should then b«‘ wntten with a mivutra^ and 

plac ed on the head of the accused, 306 

the above ceremonies applicable to all ordeals, 307 

invocation by the chief judge, . , . . ih 

the person about to undergo the ordeal should also in- 
voke before [>eing weighed, . . . 

period of weighing, . . . 308 

what persons should be appointed to dc'iide as to the 

cjuestion ol guilt or innoc eiic.e, . . . th 

rule loi .ISC c rtaining the point, . . 309 

exception, . . . . . . \h, 

explanation of the t xc'cption, . . 

other c'vidence of guilt, .. . , \h 

cxplanntion ol (he tt‘rins, . . . ih 

dislinction, . . . . 310 

tees to tie jiaid to tlic ofticiating pnests, . . . th. 

precaution to be adopted when the scales are required tor 

future iiNc, . . . . . . , \b 

()rdc*al by Dhanun and Adhanna^ 

this CM deal applicable to what cases, . ^40 

t xplanation ot the text, . . . i/y. 

toriii to be observed in this ordeal, . . . tb. 

aiu»ther mode' of perfomnng this ordeal, . . . . tb. 

torinida to be' recited by the accused, . . 341 

proof of guilt or innocence, . . . . . ib. 

Ordeal by hre, 

toruis to be observed in this orde»il, . . .311 

explanation of the text, . ih 

other ceremonies to be observed, . . . . ib 

/Ire o leaves to be used only when the Pippcr/rt leaves are 

not prcK-urable. . . . 312 

iiivoc ation to be used by the party undergoing the ordeal, tb 
position of the' accused, . .,313 
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Ordeal by lire, 

explanation of the text, . , . 313 

ceremonies to be performed by the chief judj^^e. . . 314 

invocation to be used by the chief judge, . . tb. 

dimension and description of (he redhut ball \»ith which 

the ordeal is to be performed, . 315 

the accused is to walk through seven circles, . th. 

extent of the eircles, . . . . . 316 

explanation of the text, . . . . . tb, 

small circles are to be made within the larger ones, . 317 

enumeration of the circle:^ aci.ordmg to the (ext ot 
Pi/auiaha, tb 

emimeration of the terms of measurement, . 318 

if the hand is burnt, he is criminal, . . ib 

but not, if he IS burnt elsewhere, , th 

recapitulation of the ceremony, . . 31*f 

Oidcal by grains o! nee, 

hhould be administered in cases of thi lt, , . . 337 

i'erenionies to be observed on the oKasinii, tft. 

proot of guilt, . . . . lb 

all (he ceremonies preKcnb<*d for other ordeals, to be 

observed in thi^, . . kb. 

Ordeal by hot metal, 

form to be observed in (his ordeal, . . 338 

proof of iniKKent e, .. . .. 

t \pla nation, . ib 

another mode of piTforiuiiig this ordiMl, . rb. 

<i[l the cereiiiOnies used m ofln r onJi uls, to lie observed 

ill llij.,, . . . * 339 

formula to be used by tht‘ paily, . . tb 

explanation of the former text, . . ib. 

Ordeal by poison, 

form lobe observed m this onlval, . 327 

explanation of the text, ib 

description of fmisonoiis symptoms, , 328 

Mnbatif'va U) Ik* worshipfWMi. . . . . i6 

invocation to be used by the chief judge, - ib 

the poison how to be administered, 329 

what arc proper poisons, i6. 

proper time for adnunistcnng it, « . tb 

quantity to be administered, vanes according to tlie season^ 330 
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Ordeal by poison^ 

quantity to be administered in the proper season, . . 330 

measures by whu ii the quantity is to l>e ascertained, , . *6. 

should be mixed with clarified butter, . , 331 

eare should be taken against the admission of sorcery 
and antidotes, . , 

requisite qualities of the poison, . ih. 

time allowed for the poison to take effect. . . tb. 

period extended actordiiig to one authority, . . . . 332 

recapitulation, ib 

Ordeal by sacred libation, 

form to be observed in this ordeal, . 332 

explanation of tiie text, . , . 333 

f emnonies pn^scnbtd for oilier ordeals, to be observed 

in this, . %b. 

the worship of particular deities, prescribed for certain 
individuals, . . . . 

cases in which, and persons by who»i this ordeal should 

be used, . . 334 

persons to whom this ordeal should noi be adimnistered, 
explanation of the disqiialjiying ternm. . ih 

duty oftlie chief judge, . . 335 

the luiioeeiici' of the aieused is piovcd, it no calamity 

befall him within fourteen days, . , ib 

raliuiiity happening after that period is no evidence ol 

guilt, . . lb 

in trifling cases the period allowed is less, 33f> 

and vanes lus the i barge is more or less trifling, . . 

Ordeal by wat<‘r, 

lorriis to be observed in flus ordeal, . 319 

explanation ol tlie text, 320 

Vantiut must be worshipped, after the other prescribed 

ceremonies have been gone through, . ib. 

invcH'atiori to be used by the chief judge, . . tb. 

and l)v the incused, , tb 

enumeration of (he different descriptions of w-aUr lit for 

the ordeal, . . 321 

meaning of the term reservoir, . . tb 

the fM'rson who stands in the water should hold a pillar, tb, 
mode of ascerlaiuiiig innocence^ . . 322 

explanation. . . . . . . i6. 
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Ordeal by ^ater, 

another mode described, . 322 

as declared by Ptlarfiaha, . . lA. 

what coiistituteb a bwifl runner, . . 323 

description of the si^ial post, . . ih 

bow and arrows to be worshipped, . th. 

dimensions of the bow, and dislHiicc of the target, . . 324 

arrows hov\ to be made, . i6. 

who should Ih‘ archer. lA 

the arrow si-coiidly diHcharg;ed should be brought fioiii 

(he spot on which it (ell. . 325 

places and times improper toi the disdiarp^’ ofHrrox\‘^, th 
il the person iiiiriic rsed nio\e trorn the s|)i>t, lu^ is cam- 

sideied g^uilty, . . . , . t A. 

his ears must not be visible, . . . 326 

recapitulation ot th<‘ rules, . , . lA 

Order of succession, . . . 32, 34 

Orit;iii ot slavery, . . . .114 

P 

Paternal relations, g^uardiaiiship of, , 104 

Partition, . . . . . 43, 45 

of ancestral estate, deinandable by sons according to 

the law of Benares, . 44 

how to be made by the father at coniin^ to the Jaws 

of Bengal and Bc iian‘s. ift 

argument against une(|ual partition, . 45 

right of a son born aftei, . . . 47 

tvhen to lie made by bretlin ii, . , 40 

property not subject to, . ,53 

evidence of, . ?A. 

Paun4*rhhava^ * - . - , 101 

Pauper, ' » • 210 

Penalty, 

incurred only where the wrong is wilful, . 140 

of usurpation in cases of ple.clge, and other instances, 200 
cast's in which the hne titled not be equivalent to the 

property usur[>ed, , . . . ?A. 

to be inflicted on an offending pauf>er, 210 

for refusal to give evidence after admonition, . , 250 

for refusing to bear testimony, . . 251 

of suborners and false witnesses, • . 260 
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Prnalfy, special rules m certain cases, , . 260 

explanation of tlie terms in the text of Merm, , , 261 

for concealing evidence, . . . 263 

Penance, .. ..193 

Penods of investiture, . , .73 

oi adoption, . . 73 , 74 

of keeping trove property in deposit, . 232 

Perpiry, . . . . 261 

Perstmtd property , .. ..115 

le.ives, . .312 

Plainlid, .. .. 162, 165, 175 

Plea. 

nature of a special plea, . 159 

ot lormer judgment, . . . 

contusion of jileas inadmissdde, . . . . ib 

< ns(‘ ol a denial and special exception, ib, 

tornu ‘1 jiidgrnpiit anrl special ception, . . 160 

an answer involving three or ur pleas, ib 

must he taken separatelv, . if? 

tiu' most weighty plea should be first examined, , 161 

coniessioii to be at ted on after all ollur ph’as, ib 

lilt* term “ most iiriportaiit pica,” means that which is fol- 
lowed bv most pnu codings, . . . ib 

111 a case ol special plea and a plea ot lormer judgment, 

deft'iidant may stdect liis own, . . 164 

both parties not to plead at once, . . , ih 

rerrimmatoiy plea permitted, when exculpatory, 169 

ol ignoraiue, . 187 

Pledg.', . • . 209 

Plundered ])ioperty, . . . 236 

Poison. .. 327,329,331 

l^usonous symptoms, .. .. . 328 

Positive iharge, . . , .. 142 

PosscHsion, .. .. 199,212,216 

eftectnf. .. . .. ..201 

explanation, . . . , , . . . . . ib 

oh|ei(iou urged to this interpretation, . 76 . 

additional reasons IVir the objection, . . . . 202 

argument ( ontuiued, . . . , ' " ib. 

continuation of the argument. The text does not im- 
ply loss ol remedy, . . . . , . 203 
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Possession ^contiiuiatioTi of the arpument. 

other cormtnicfion** profwiaed and rejected, 
right interpretation o< the text propounded Loss of 
profits intended^ 

must he for twenty years observed, and uninterrupted, 
where tlio protiU are iurtluomin^, they are to be 
rest(»red, 

punishment may be inflieted on the unlawfu! posses- 
sor, even aller twenty jeais, 
recapitulation, 
except ion, 

expliinalion of tlie terms in the e\ei‘p<iou, 
neglei t not produetive ol loss, of piolits in inort- 
^age, v'vc 

nor in the case of boundaries, or sealed and hpec ihed 
deposits, 

nor in the case of idiots and otlur exc‘inpted persons, 
reeapitiilatiOTi, 

unauthorized possession eyen in the second and third 
generation punishable undtT eerUiii camditioriH, 
by tlnee aiirostors, not siifhc'ieiit evidence* witliout 
length of time, 

Posterior act, 

Powei of guardians over the property of then wards. 
Presumptive charge. 

Priority, 

the fn'istenor iict is of most efh'cl iii c(‘rtani cases, 
explnii itjoii example, 
additional example*, 

exception in cases of mortgage, gilt, and sale, 
objection ana wen d, . , . 

Proof, ... 

in a c;ue of two pleas applying to one and the same count, 
proof rests vxith the deleiidaiil 
and not with the plaintiff, 

proof resU xxith the deleiidant in pleading denial and for 
merjudgment, 

in case of a former judgment or spei lal pica, the defend- 
ant adduces proof, 

in a total denial, the plaintiff, . - 


Pape. 

204 

ib. 

206 

lb 

20 « 

ih 

ib 

207 

lb 

2 l )8 

ib 

ib 

ib, 

2H 

215 

i 09 

105 

142 

100 

ib 

200 

ib 

ih 

2H8 

1«2 

lb 

103 

165 

ib. 



362 


INDEX. 


Page, 

IVool, ul a part ^\hL‘n (lie wliole tlaim is deinecl, is proof of the 

nliole, . . ,185 

should th(‘ ♦'vidfnc^' prove more or less than the clairn^ 

re(ourse may he liad to oJher proof, . . 187 

in ( nmiMdl prosec ntion^, proof oi a part is sufficient for (lie 
wliole, . . , 188 

pioof of < ust<irn (h pends on writing, . . 198 

in f»lhercase’^ possession is proof, . 199 

in ofher i ases, vMtncsses, . , ih 

a d( fendanl heiii^ c luiteiit with his evidein e, cannot re- 
sort j(» ollu r nu alls of piool, . 257 

((‘\t of Mrnf/ ( ited, . , ih 

en oneous < onstruetion noti< ed and refut<*d, , 258 

armf her ( onslriK tioii refiiti d, . . 259 

Property, .. ..105 

IS fonriold. . 1 

PmnshnKMit, of uiiri^hfeoiid jiul^es, 140 

eorpoial punishment is tenfol i, and imislnolbe in- 

tlicfe<l on a Brahmin, 210 

other modes of, . ih 

speMid puni:»iinien( foi a (hliin(uenl Brahmin 

a paiipiT, . ih 

additional mode of, .. ..211 

uuinnei of braridiiii^, . ib 

(onstnution <»f a text of Apa*itamhha, .. ih 

ot the three interior trilies, for repeated perjury, .. 261 

of <lu' priestly lnl)«', ioi the sameofteine, ih, 

Ih ahnnns may he fined, hut on no «LCCOunt eorpo- 

rallv punislieil, . . . . 262 

Pupil, 226 

H 

Ili'crimmafion, . . . 172 

Redress, 

a pupil may have redress against his tutor in certain 

lases, . . ..226 

a son against his father, . . . , 227 

II wife agamst her husband, . . i6. 

a slave agiiinst his master, .. %h. 

Regents of the world . . . . 302 
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Reprewntative, , . 127 

of a . 1.18 

qualifications of the, . . . ift. 

tribe of the, , , . th. 

Reser^ol^, , .,321 

Responsibility of the kinjj, , 1.31 

Restriction. , . . . TTi 

on alienation, , . , . 3 

Retort, ^kc proliibited^ . , Itil) 

Revocation, . . . I2() 

Reward to the finder of jnopcrty, 232 

Royal Ireasiirv , . . 23(» 

Ruling power, . . . . 1 M) 

S 

Sacred libation, . . . . . . 332 

Sale, , . , . 220 

Seales, . . . .281, 310 

Seasons, 200, 201, 3.10 

Senility, to be taken tor tlu‘ satisiai tion oi the award, . . 171 

in delauit ot seuinty, tin parties to be {guarded, . th 
Strvants^ . 220 

SImres, of wives, .. 48 

of the acquirer, . 52 

in < ase ot land rerovi n'd, ift 

of the adopted son, . 70 

o\ th(‘ hivi/ fnimshnyaim , . 71 

Sisteis, .. 28 

' interest und< fund, * . 2.5 

Slave, . . 227 

Slavery, . ..113 

(onstnirfion ol fh(‘ Siiddei Dewanny \dawlut, on llu' 

subject ol, . , ih, 

on^m and ( ondilion ol. . 114 

classed as personal property, with one <*\i eplion, , 115 

question a>; to the aboliticjii, //>. 

and as to subsf ihitint; the Moohiunnmdmi for the 1 1 in- 

du law 111 tills respect, ,, , lib 

ol fM‘rmiuient, . 117 

temporary, . . . . . 

emancipation how obtainable, ..118 

Sods, . . 17, 44, 66, 70, 76, 77, 84, 227, 274 
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Sons’ son, . . .,18,77 

grandson, . . . . . . 18, 274 

Son ery, . . . ..331 

Sucnshnn, . . . . . , 29 

tuitrulhnn, definilion ol, . . . . 38 

fiiK ( (‘sston to, . . lb, 

wliiTe tliD deceased was unmarried, and manied, . . ib, 

li ^iven to her by lu r father, . . 39 

ii not fTiven to her by her tat her, 40 

power ol d woman overlur, . . ih 

Sidioinrr, . .* .. 260 

Suilt a, . , . , . , . . 67 

Smb 

w hdt siiils an iiiMdid, .. 225 

reobnn soils iiii|:>n)prr bilvveen what paities, 226 

all hui h suit.s adiuKMbhs t[ioui;h not < rLdilable, . 228 

eerlain iii.irnt‘d woim n may sue, ih 

servants may sue lor their own right . . 229 

Summons, 144 

1(» !)(‘ seived on him against whom the alhgatiou is 

imide , . ih 

who should not be summoned, . . 145 

tnither ( X( eptioiis. .. tb 

whit may b(‘ Miiiimom d. . ih 

lhoN!M‘\(‘mpl« d inav lu* Miinmoned in < <Tt<an in>>tanreN, ib, 

T 

Test. 

t'numeiation of other tests lor the aseerttiminent ot guilt or 

mmu elite, . , . . 341 

mode <»i asrertaming iriiioeenee, . 3 12 

time to be allowed, , . . tb 

losing pally to be hubjetlid to tim and jM'iialiy, ,, tb, 

amount ol Inu', . . . 343 

IS to be supeiadded to the {leiinlty iormerly denounced, . . ib. 

Tistmutiiv, ptunilty lor lelusing to hear, ,. .. 251 

4itle, ' ^ ..212 

Is not ( omplete witliout possession, .. 217 

act epiant e neees4*nry , . . lA 

acet pt.im e IS threefold, .. . . ib 

to land, incomplete without posseirsion, • . 218 
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Title, possrssion in some cases more weighty than a title, . . 219 

the first acquirer not showing a tilh' is piinishahle, 220 

but to avoid the penalty, his son need only prose 

uninternipted, and his grandson hereditaiy su< cession, tb 
the noieprodiictiori of a title causes torfeitiirc to the son 
and grandson ot the first at qiitrer, hut penalt) also to 
tht first ai qinrer, , .. 221 

the delt'iidant d\ing, ^>endirig a claim against hiin^ his 
son iniist piove his title, possession not being sutll- 
dent. 

because tlie pita ol jxisst ssimi would not ha\e h\ aih'd the 

original defeiulaiit . . ih 

Tonsure, . , 75 

Trial to be Louct /ule, . .181 

Tiove, 

|ji(jperty to be restored f(» the owner, , , 231 

rtason lor tleclaiing this nilt‘ li. 

[xriod lor wIikIi trove projMTty slmuld be kept in de- 
posit, , . 232 

dedm tions to be made alter lertair* pcriiKlrt, . tb 

reward to tin liinltr, . , , ih 

piTiod ot limitation defined, not to annul (lit on mo's 

ngh*. l)iit to authoii/r the king to usi* the property, 233 
law relative to liiddin trcasine, \h 

t vposilion ol tlie preteiiiiig l(‘\t, . 231 

Irtidiire to be n d to tin ovvnir .ilt< r wrlani de 

dm tions, 235 

the king must reslorr to his hiibjt i N priqjcrfy plundered 

trom them, th 

negled also (ul[)abl(. , 2,^(i 

it pliimliTdi propi riy be not rec overed, its aniouiit must 

lie jiaid Iroin the loyal (reaau<y, . . . ih. 

Tutor, . . 22r» 

V 

Vuisyn. . 248 

Vtn'ttaa, . . , . 320 

IV/.wA, . . , 302 

y'ih'adarHavasetUt ,,48 
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llnequiJ partition;, . . . . 6 

UNiirpatioii, . , 209 

W 

Wager, 

a wagering party being must make good the fine 

and wager besides the ilaim, , , 182 
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Prt*far^, 4, /'or ‘‘ f%)tfaiitn>tty" read Chiidcnnani.'* 

Page 70, bf»th>tn note, 1 “ Kish< rmuneo," reor/ “ Kishenmimee ” 

^ 98, botloni note, I 2, Jor ‘ Balamldtatta,^' read Cullux'a- 

hhatta ” 

111, marginal not« , 1 5, /o/ Iro/' u ad ^ tor 

127, I b, /or “ ruu-” nad n<eiv-'’ 

128, 1 1, /to Hnidn/' read “ liiiulu ” 

„ 178, bottom iiott', 1 1 , for “ and by Dtpacabra," read and Di- 
pra ah( ay and bv " 

,, 181, bottom note, I 1 , for ‘ 1 n^hwarxii ” rt ad “ and by Vtsira- 
rupa ” 

„ 197, 1 9, for “ tetjt," rr(td “ text” 

,, „ tirst marginal note, I 1 , dele ditine ’* 

yy 217, last line, foi corn rt tec t'l-," nad “ com r<*te cer-'* 

,, 2()(), lirht marginal note, for * obligation,’’ read “ objeetion 
,, dOO, I 15, for “ tirdea.’’ nad tndeal" 

,, 322, third marginal note, foi “ odt\’’ n otV “ mode ” 

,, 331, second marg'imd note, fo) slioni,'’ irail should '' 

„ 337, I 1, dele " td ’’ 












